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CoSO welcomes the opportunity to respond to the Northern Ireland Human Rights Commission’s consultation “Making a Bill of Rights for Northern Ireland”.  CoSO has taken the proposed clauses and commented upon them following the Commission’s own lay out.  Proposed CoSO amendments are in bold, followed by explanatory paragraphs also in bold.

CoSO also notes the Report written by the University of Ulster, which the NIHRC has adopted, "Enhancing the Rights of Lesbian, Gay and Bisexual People in Northern Ireland".  We believe that the Bill of Rights for Northern Ireland must acknowledge and reflect the commitment the NIHRC has made to deliver rights for LGBT people in Northern Ireland.  We have referenced this report throughout and hope the Commission will make every effort to ensure the integration of the report's findings into its recommendations on the Bill of Rights.

We would like to make some overall points about the consultation document as a whole.  CoSO noted with some disappointment that there was little mention of lesbian, gay, bisexual or trans (LGBT) people in the consultation document, whilst the rights of other minority communities were mentioned often.  On a structural note, CoSO feels that the Commission has not offered a fluent collection of rights, in that the relationships between different rights are not articulated fully and the interdependency of these rights is seldom recognised.  Though the Bill of Rights for Northern Ireland will see a fine balancing act played out between rights and responsibilities, their compatibility is not highlighted.

1.
Preamble

The people of Northern Ireland 

considering that recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world;

realising that each individual in Northern Ireland, having duties to other individuals and to the community to which he or she belongs, is under a responsibility to strive for the promotion and observance of the rights recognised in the present Bill of Rights;

recognising that the tragedies of the past have left a deep and profoundly regrettable legacy of suffering and that those who have died or been injured, and their families, can best be honoured through a fresh start dedicated to the achievement of reconciliation, tolerance, mutual trust and the protection and vindication of the human rights of all;  

building on the principles enshrined in the Belfast (Good Friday) Agreement, namely: 

a commitment to partnership, equality and mutual respect as the basis of relationships within Northern Ireland;

a total and absolute commitment to exclusively democratic and peaceful means of resolving differences on political issues and an opposition to any use or threat of force by others for any political purpose;,

an acknowledgement of the substantial differences between the competing and equally legitimate political aspirations in Northern Ireland and a commitment to strive in every practical way towards reconciliation and rapprochement within the framework of democratic and agreed arrangements; and

the better protection of the human rights of all men, women and children in Northern Ireland;


accepting therefore the need for a Bill of Rights building on the established protections under the European Convention on Human Rights, the European Union Charter of Fundamental Rights and other international human rights conventions; , which will:




reflect the particular circumstances of Northern Ireland;



guarantee the rights of both main communities and all other communities in Northern Ireland;



promote mutual tolerance and respect between all sections of the community; and

ensure the effective delivery of those rights to all people, including those suffering during the conflict and the most disadvantaged and vulnerable people in Northern Ireland; 

have requested the adoption of the following Bill of Rights. 

CoSO believes that the preamble to the Bill of Rights of Northern Ireland must be both aspirational and inspirational.  CoSO notes that the first two sections of the preamble as given here fulfil this aim admirably.  However we feel that the third section, which appears to be a repetition of the narrow language used in the Belfast Agreement, takes away from the universality of the previous two sections, for example by prioritising the rights of “both, main communities” above “other communities”.  CoSO therefore recommends the following, that the phrase be amended to:

“guarantee the rights of all communities in Northern Ireland”
2.
Democratic rights
(a) Elections

Right to free elections

[1] The High Contracting Parties undertake to hold free elections at reasonable intervals by secret ballot, under conditions which will ensure the free expression of the opinion of the people in the choice of the legislature. 

2. 
Elections to the European Parliament, the Westminster Parliament, the Northern Ireland Assembly and local government shall be by a system of proportional representation to be determined by legislation.

(b) Participation in government

1. 
Elected representatives shall be entitled to fair, full and effective participation in the governance of Northern Ireland.

2. 
The State shall take all appropriate measures to promote the right of women to fair, full and equal participation in public life, including participation in decision-making processes and access to power.

[3] Nothing in Articles 10, 11 and 14 [of the European Convention on Human Rights] shall be regarded as preventing the High Contracting Parties from imposing restrictions on the political activity of aliens. 

(c) Voting and candidacy rights

1. 
All persons aged 17 or over shall have the right to vote in elections to local and regional Government bodies and referendums at local and regional level within Northern Ireland, provided that they satisfy the requirements of legislation as to residence or other local connection.  All persons who are entitled to vote are also entitled to present themselves as candidates for election and to nominate, second or support candidates.

3.
 Rights concerning identity and communities

CoSO believes that all people have many identities, national, religious, ethnic, linguistic, cultural, political and indeed sexual.  Those people may also choose to be members of whichever communities reflect those multiple identities, or they may not.

In section (a) the Commission has chosen to articulate people’s right to identify themselves (a concept which acknowledges correctly the centrality of self-definition in these matters) as having a particular national identity, but not any other kind of identity.  However, at 3. 5. (a) the Commission states that government bodies shall adopt effective and appropriate measures to ensure “mutual respect for all people in the diversity of their identities”.  CoSO believes that the more inclusive sentiment articulated in this clause might better be placed at the beginning of the section on identity.  There must be recognition of all the facets of people’s complex sense of identity.

CoSO therefore recommends the following changes to the section:

(a) The right to a self-define one’s identity

1. 
Individuals born in Northern Ireland have the right to identify themselves [in terms of their national, religious, ethnic, linguistic, cultural, political and sexual identities.]
(b) The right to a national identity

1. 
Individuals born in Northern Ireland have the right to identify themselves and be accepted as Irish or British citizens, or both, as they may so choose.

(c) The rights of members of communities

The chapter continues with acknowledgement of possible membership of national, ethnic, religious or linguistic communities.  The mention of “cultural communities” comes later, perhaps as an afterthought.  CoSO notes that the Commission has failed to mention the LGBT community, or sexual identity in its discussion of these clauses.  

CoSO notes that the Commission has chosen to follow the advice of the Culture and Identity Working Group save for the inclusion of ‘cultural’ when describing different types of communities.  The advice of the working group was to employ the language of the Framework Conventon on the Protection of National Minorities.  CoSO believes that the adaptation of the language of the Framework Convention is problematic.   We would wish to make two points in relation to this.  Firstly, the language of the Framework Convention on the Protection of National Minorities is predicated on protecting the needs of national minorities and this language does not always translate smoothly into the needed protection of “cultural or other” communities.  It cannot naturally embrace the language of a sexual identity and the sense of community that LGBT people experience.

Secondly, should the Commission continue to employ the language of the Framework Convention, it is imperative that the Bill of Rights should build on its precedent to expand the protection granted to encompass an expression of multi-identity in Northern Ireland. The existing terminology places unnecessary constraints upon the realities of ‘identity’ in Northern Ireland.  In a sense, it is retrospective while the Bill of Rights should be a prospective expression of the diversity of identity. The word “cultural” is not a perfect term for this expansion of the clause. Therefore CoSO proposes the inclusion of ‘other communities’ to allow for a dynamic interpretation of the clause as perceptions of identity develop in the future.  

1.
Nothing in this section shall be used to negate equality commitments, including positive action provisions in the Bill of Rights or in legislation.  [Nor shall anything in this section negate voting mechanisms designed to ensure representivity in political institutions and decision-making.]

2. 
Everyone belonging to a national, ethnic, religious [,] linguistic [, cultural or other] community shall have the right in common with other members of that community to enjoy his or her own culture, to profess and practise his or her own religion and to use his or her own language.

3. 
Everyone has the right to be nomadic or sedentary and a right to change from one mode of living to the other. 

4. 
Everyone has the right freely to choose to be treated or not to be treated as a member of what might otherwise be perceived to be their national, ethnic, religious [,] linguistic [, cultural or other] community and no disadvantage shall result from this choice or from the exercise of the rights which are connected to this choice.

CoSO notes that the phrase “what might otherwise be perceived to be” confuses the meaning of this clause as it could be implied that a person could discriminate against another person, but claim that they did not perceive them to be a member of a particular community, and so discrimination had not occurred.  

CoSO would therefore suggest that this clause be broken down into the following phrases:

Everyone has a right to choose to be a member or not be a member of a community, and freely assert their membership of any such community.  No disadvantage shall result from this choice.  Everyone has a right to not to be treated as a perceived member of a community.
5. The Government and public bodies shall, without prejudice to existing legal requirements and to the positive action clause 4(8) of this Bill, adopt effective and appropriate measures to:

(a)
mutual respect for all people in the diversity of their identities;

(b)
promote equality in all areas of economic, social, cultural and political life among and between persons belonging to national, ethnic, religious [,] linguistic [, cultural or other] communities and the conditions necessary for them to maintain and develop their culture;  

(c) preserve the essential elements of the identity of such persons, namely their religion, language, traditions and cultural heritage [other words?]; and

(a) promote tolerance, mutual respect, understanding and co-operation among all persons living in Northern Ireland, irrespective of their cultural, ethnic, religious [,] linguistic [, cultural or other], in particular in the fields of education, culture and the media.  

[CoSO believes that clauses 2 & 4 remain as above] 

4.
Equality and non-discrimination

Prohibition of discrimination

[1]
The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

2. 
Everyone is equal before and under the law and has the right to equal protection and equal benefit of the law. Equality includes the full and equal access to and enjoyment of all rights and freedoms.

3. 
Equality between men and women must be ensured in all areas. The State shall take all necessary measures to promote the equal enjoyment, benefit and protection of all human rights and fundamental freedoms for women and girls.

CoSO is not opposed to this clause.  However, we do feel that it creates issues of ‘equality of the inequalities’.  In response to Q14, CoSO would prefer clauses concerning specific protection to be included in chapters dedicated to that issue as perceived ‘special treatment’ for particular groups in the equality chapter would undermine its even-handed approach towards all inequalities.

4. 
Everyone has the right to be protected against any direct or indirect discrimination whatsoever on any ground (or combination of grounds) such as race or ethnic origin, nationality, colour, gender, marital or family status, residence, language, religion or belief, political or other opinion, possession of a criminal conviction, national or social origin, birth, disability, [HIV status], age, parentage, sexual orientation [or identity], status as a victim, [socio-economic status] or any other status.

CoSO proposes the inclusion of HIV status in clause 4(4) given the particular discrimination which those in this group have suffered as a result of their status.

CoSO is of the view that certain members of the LGBT community may not necessarily come within the scope of ‘sexual orientation’; for example, many transvestites are straight and would not necessarily come within the scope of ‘gender’.  Their issue is largely one of appearance, which might be a relevant factor in the scope of the non-discrimination clause generally, i.e. those who appear to be or are perceived to be members of a particular group.  In these circumstances, CoSO proposes that sexual ‘identity’ be included in clause 4(4) to cover these situations.

CoSO believes that “socio-economic status” should be included as a grounds for protection from discrimination.

5. 
Direct discrimination shall be taken to occur when a person has suffered, will suffer or would suffer disadvantage on the basis of any of the grounds in clause 4(4) (the non-discrimination clause).

CoSO fully supports this clause, in particular its reliance on a ‘non-comparative’ approach towards whether or not direct discrimination has occurred.

6. 
Indirect discrimination shall be taken to occur where an apparently neutral provision, criterion or practice would put any persons at a disadvantage by virtue of their status, as defined by clause 4(4) (the non-discrimination clause) and as limited by clause 4(9) (the exceptions clause).  

CoSO has some concerns, shared with other groups, about the merging of the ‘general requirement’ exception to clause 4(5), proposed by the Equality Working Group, and an ‘objective justification’ clause to 4(6), which the Commission has brought together into clause 4(9).  This technical concern is in relation to the test in clause 4(9) of a justifiable objective within the exception.  There is a significant distinction between a ‘legitimate’ aim or objective and a ‘necessary’ one.  In the law concerning indirect discrimination, it is accepted that a more powerful test of objective justification requires a ‘necessary’ aim or objective, as it is much easier to establish a ‘legitimate’ one.  For example, an educational establishment might argue that the identification of the sexual orientation of a teacher was a ‘legitimate’ objective.  It would be much more difficult to establish such an approach as a ‘necessary’ objective.  CoSO accepts that inclusion of the phrase, “genuine and determining requirement”, may introduce the element of necessity into the exception clause but CoSO would wish to have clarification of this point.

7. 
Harassment or bullying shall be deemed to be a form of [direct] discrimination when unwanted conduct related to any of the grounds referred to in clause 4(4) (the non-discrimination clause) takes place with the purpose or effect of violating the physical integrity or dignity of a person, or of creating an intimidating, hostile, degrading, humiliating or offensive environment. 

CoSO welcomes this clause.  However, CoSO is disappointed that a clause, proposed by the Working Group, on instructions and incitement to discriminate has been excluded from the preliminary draft, and would hope to it reinstated in the Commission’s final advice to the Secretary of State.

8. 
Laws, policies, programmes or activities aimed at achieving and sustaining full and effective equality, in particular by reducing inequalities affecting groups disadvantaged on the grounds specified in clause 4(4) (the non-discrimination clause) or on socio-economic grounds, and which may include specific measures for individuals from such groups, shall be required [or may be adopted].  Such laws, policies, programmes or activities shall not constitute unlawful discrimination.

CoSO is concerned that clause 4(8) must provide watertight protection for those organisations which want to undertake positive action programmes.  Given the breadth of clause 4(4), there is a danger that a proactive duty to undertake positive action under so many heads may prove to be unmanageable and may call into question the essence of the clause, namely to protect those positive action programmes which organisations wish to undertake.  CoSO recommends that such positive action should be protected and required on the part of the state but for other organisations positive action should be advised but not required.

9. 
A difference of treatment which is based on a characteristic related to any of the grounds referred to in the non-discrimination clause 4(4) shall not constitute discrimination where, by reason of the nature of the particular activities concerned, or of the context in which they are carried out, such a characteristic constitutes a genuine and determining requirement, provided that the objective is legitimate and the requirement is proportionate.

CoSO has already expressed some concerns at the construction of clause 4(9) in the context of clause 4(4).  We are not aware of precedents for the merging of an exceptions clause and an objective justification clause.  It is essential that those organisations which are reluctant to pursue equality are subject to strong definitions of discrimination and strong exception clause(s).  Once that is achieved, it may be possible to introduce a strong proactive positive duty clause as in clause 4(8) but not at the expense of a strong exceptions clause as in clause 4(9).

5.
The rights of women

CoSO supports a specific chapter on women’s rights rather than the inclusion of these rights in other chapters, particularly the equality chapter.  CoSO is therefore proposing amendments to other chapters of the preliminary draft Bill rather than disturbing this chapter.  However, it is important that the suffering experienced by other communities be recognised within the Bill of Rights for Northern Ireland.  LGBT people have suffered chronic disadvantage in Northern Ireland, particularly in relation to issues such as homophobic violence.  

Equality between men and women:



see Clause 4(3)


Equality between men and women must be ensured in all areas.  The State shall take all necessary measures to promote the equal enjoyment, benefit and protection of all human rights and fundamental freedoms for women and girls. 

Right to reproductive health:



see Clause 14b(5)


Everyone has the right to have equal and free access to sexual and reproductive health care and to information and education relating to sexual and reproductive matters at all levels, free of coercion, discrimination or violence.

Freedom from gender-based violence:



see Clause 8c(1)


The State shall take all appropriate measures to prevent and eliminate all forms of violence against women and girls whether physical, mental or emotional.

Right to fair, full and effective participation:



see Clause 2b(2)


The State shall take all appropriate measures to promote the right of women to fair, full and equal participation in public life, including participation in decision-making processes and access to power.

6.
Rights to life, freedom from torture, inhuman or degrading treatment or punishment, freedom from slavery and freedom from forced labour

(a) Right to life

[1]
Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law.
 

[2]
Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results from the use of force which is no more than absolutely necessary:

(a) in defence of any person from unlawful violence;

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;

(c) in action lawfully taken for the purpose of quelling a riot or insurrection. 

3. 
No one shall be deprived of life by a law enforcement official except:

(a) when the official is acting in self-defence or defence of others or when there is an imminent threat of death or serious injury;

(b) to prevent the perpetration of a particularly serious crime involving grave threat to life; or

(c) to arrest a person who is presenting such a danger as in (b) and who is resisting the arrest;
but only when less extreme means are insufficient to achieve these objectives.

[4] The death penalty shall be abolished.  No one shall be condemned to such penalty or executed. 

[5] A State may make provision in its law for the death penalty in respect of acts committed in time of war or of imminent threat of war; such penalty shall be applied only in the instances laid down in the law and in accordance with its provisions.  The State shall communicate to the Secretary General of the Council of Europe the relevant provisions of that law.

(b) Freedom from torture, inhuman or degrading treatment or punishment 

[1]
No one shall be subjected to torture or to inhuman or degrading treatment or punishment. 

(c) Freedom from slavery or forced labour

[1]
No one shall be held in slavery or servitude.

[2]
No one shall be required to perform forced or compulsory labour.

[3]
For the purpose of this Article the term “forced or compulsory labour” shall not include:

(a) any work required to be done in the ordinary course of detention imposed according to the provisions of Article 5 of this Convention or during conditional release from such detention;

(b) any service of a military character or, in case of conscientious objectors in countries where they are recognised, service exacted instead of compulsory military service;

(c) any service exacted in case of an emergency or calamity threatening the life or well-being of the community;

(d) any work or service which forms part of normal civic obligations.

7.
Criminal justice and administrative justice

(a) Right to liberty and security

[1]
Everyone has the right to liberty and security of person.  No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law:

(a) 
the lawful detention of a person after conviction by a competent court;

(b) 
the lawful arrest or detention of a person for non-compliance with the lawful order of a court or in order to secure the fulfilment of any obligation prescribed by law;

(c) 
the lawful arrest or detention of a person effected for the purpose of bringing him before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent his committing an offence or fleeing after having done so;

(d) 
the detention of a minor by lawful order for the purpose of educational supervision or his lawful detention for the purpose of bringing him before the competent legal authority;

(e) 
the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants;

(f) 
the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the country or of a person against whom action is being taken with a view to deportation or extradition.

[2]
Everyone who is arrested shall be informed promptly, in a language which he understands, of the reasons for his arrest and of any charge against him.

[3]
Everyone arrested or detained in accordance with the provisions of paragraph 1(c) of this Article shall be brought promptly before a judge or other officer authorised by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release pending trial. Release may be conditioned by guarantees to appear for trial.

[4]
Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by which the lawfulness of his detention shall be decided speedily by a court and his release ordered if the detention is not lawful.

[5]
Everyone who has been the victim of arrest or detention in contravention of the provisions of this Article shall have an enforceable right to compensation.

6. 
No-one shall be detained solely on the ground that he or she is a member of one of the categories in Article 5(1)(e) of the European Convention on Human Rights [or a member of one of the groups protected by clause 4(4) of this Bill.]

CoSO feels that clause 4(4) reflects a fundamental set of values which ought to be invoked in other chapters of the Bill.  In this context, it is appropriate that the ‘non-discrimination’ clause should be included in relation to detention purely on the basis of one of the grounds in clause 4(4).

7. 
Everyone has the right not to subjected to search or seizure, whether of the person, property, correspondence or otherwise, unless it is in accordance with a reasonable and proportionate procedure prescribed by law. 

8. 
Everyone who is arrested has the right to consult privately, without unreasonable delay and if necessary at State expense, with a solicitor [of his or her choice] before being questioned by the police. 
9. 
Everyone who is detained has the right to inform a relative or friend without unreasonable delay that he or she is being detained and where this is occurring.

10. Everyone who is detained has the right to be visited without unreasonable delay by and to correspond with, in particular, members of his or her family [or partner/”those with whom he or she has self-defining close relationship”] and shall be given adequate opportunity to communicate with the outside world, subject to reasonable conditions and restrictions as specified by law in accordance with Principle 19 of the UN’s Body of Principles for the Protection of All Persons under any Form of Detention or Imprisonment.

CoSO wishes to see the inclusion of ‘partner’, or ”those with whom he or she has a self-defining close relationship” (see clause 8(b)(1)) along with ‘members of his or her family’ in clause 7(10) in order to ensure that same-sex partners enjoy conjugal visitation rights and designated “family” members enjoy visitation rights under this clause. For further explanation see Chapter 9.

11. Everyone who is detained has the right to conditions of detention which are consistent with human dignity and in particular has the right to adequate accommodation, association and protection, as well as regular exercise, nutritious food, reading material, medical treatment and spiritual counselling.

CoSO fully supports clause 7(11) particularly given the discrimination and ill treatment which those who are HIV+ and people living with AIDS face whilst in detention.

12. Everyone who is questioned while under arrest has the right to have a solicitor present during the questioning and to have the questioning audio-recorded and video-recorded.

13. Everyone who is questioned while under arrest has the right if he or she needs it to have a competent interpreter present during the questioning.

14. Everyone who is questioned while under arrest has the right to remain silent and to have no adverse inferences drawn at a later stage if this right is exercised. 

15. Everyone who is detained has the right to be charged or to be released within 24 hours unless a court orders an extension to the detention for exceptional reasons.

16. Everyone who is charged with a criminal offence has the right to be released pending trial unless the prosecution can produce admissible evidence to show that there are relevant and sufficient reasons to justify continued detention.   

17. Everyone has the right to be informed immediately upon arrest of his or her rights as an arrested person in a language and manner which he or she understands.

(b) Right to a fair trial

[1]
In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interest of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.

[2]
Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.

[3]
Everyone charged with a criminal offence has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the nature and cause of the accusation against him;

(b) to have adequate time and facilities for the preparation of his defence;

(c) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the language used in court.

4. 
Everyone remanded in custody pending trial for an indictable offence has the right to spend no more than 110 days in custody before the commencement of the trial and everyone remanded in custody pending trial for a summary offence has the right to spend no more than 40 days in custody before the commencement of the trial. These rights can be waived or can be removed where the interests of justice clearly require this.

5. 
Everyone charged with a criminal offence has the right to remain silent at the trial and to have no adverse inferences drawn if this right is exercised.

6. 
Everyone charged with a serious criminal offence has the right to be tried by a judge sitting with a jury unless he or she waives this right. 

7. 
Everyone charged with a criminal offence has the right to have excluded from consideration by the court any evidence which has been obtained as a result of the violation of any right in the Bill of Rights for Northern Ireland.

8. 
Everyone convicted of a criminal offence has the right to appeal to a higher court against the conviction, the sentence or both.

9. 
Every witness in a court case has the right to reasonable protection, assistance, and support throughout the legal process.

10. Governments shall ensure that lawyers (a) are able to perform all of their professional functions without intimidation, hindrance, harassment or improper interference; (b) are able to travel and to consult with their clients freely both within their own country and abroad; and (c) shall not suffer, or be threatened with, prosecution or administrative, economic or other sanctions for any action taken in accordance with recognised professional duties, standards and ethics. 

11. Judges and other court officials shall conduct proceedings professionally, courteously and temperately and in a manner consistent with their public office.

12. A person convicted of a crime shall be given a custodial sentence only as a measure of last resort. The State shall develop and encourage the use of alternatives to prosecution and custodial sentences. 

13. Every prisoner has the right to be treated humanely, with dignity and with the objective of enabling him or her to re-enter society safely and effectively. 

14. Every prisoner retains the rights conferred by the Bill of Rights for Northern Ireland unless there are clearly justifiable reasons for denying the prisoner those rights.  

15. The State shall take effective measures to ensure that favourable conditions are created for the reintegration of ex-prisoners into society.

(c) Non-retrospectivity of criminal laws

[1]
No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was committed.  
[2]
This Article shall not prejudice the trial and punishment of any person for any act or omission which, at the time when it was committed, was criminal according to the general principles of law recognised by civilised nations.

(d) Fair trials in administrative law proceedings

1. 
Everyone has the right to administrative action that is lawful, reasonable and procedurally fair.

2. 
Everyone whose rights have been adversely affected by administrative action has the right to be given written reasons for that action.

8.
The rights of victims

(a) Victims of the conflict

1. 
With a view to promoting the principles of truth and reconciliation in the aftermath of a lengthy period of conflict, the Government shall take legislative and other measures to ensure that the loss and suffering of all victims of that conflict and the responsibility of State and non-State participants are appropriately and independently established and/or acknowledged.

2.
All victims of the conflict have the right to the highest possible level of social care and support in accordance with their needs, particularly in respect of personal security and access to health care, income support, employment, training and education and for those purposes to be protected from any unfair or discriminatory treatment.

(b) The rights of victims for the future 

1. “Victims” means persons who, individually or collectively, have suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial impairment of their fundamental rights, through acts or omissions that are in violation of criminal laws [or other degrading treatment/ which breaches of their rights under clause 4(4) of this Bill].  A person may be considered a victim regardless of whether the perpetrator is apprehended, prosecuted or convicted and regardless of the familial relationship between the perpetrator and the victim.  The term also includes, where appropriate, their family, their dependants, those with whom they have a close relationship and persons who have suffered harm in intervening to assist victims in distress or to prevent victimisation.

CoSO believes that some of the most vicious homophobia in Northern Irish society could fall short of “violation of criminal laws” but nevertheless create intense mental anguish, driving some LGBT people to the point of suicide.  In these circumstances, CoSO is anxious that the victims of such homophobic campaigns should be protected under this chapter.   The rights and needs of the victims of all crimes and other degrading treatment for example verbal harassment or bullying must be recognised, protected and supported.  Much of this violence is “mental or emotional” (see 8(c)(1) as was).  Rather than seeking to extend the coverage of clause 8(c)(1) to other obvious victims of “mental or emotional” violence, such as those from ethnic minorities and LGBT people, CoSO would prefer that those who have suffered breaches of their rights under the Bill of Rights, particularly clause 4(4) should be given equal protection under chapter 8 as “victims”.

2. 
Legislation shall be introduced to give effect to the following rights:

(a) the right of every victim to be treated with compassion and respect for his or her dignity.

(b) the right of every victim to obtain redress by way of restitution or compensation through formal or informal procedures that are expeditious, fair, inexpensive and accessible.

(c)  the right of every victim to have any crime [or other appropriate breach of their rights] in question investigated thoroughly, promptly and impartially.

(d) the right of every victim to be informed of the progress of any relevant investigation and to have his or her concerns taken into account in the conduct of any relevant legal proceedings.

(e) the right of every victim to reasonable assistance during the trial of any person charged in connection with the crime in question.

(f) The right of every victim to have access to properly resourced support services. 

During its consultation with LGBT people on the Bill of Rights, it was agreed that the protection and support of victims is only possible when those organisations are properly resourced to carry out their role.

9.
Rights to family life and private life

CoSO notes the positive approach of the European Court of Human Rights towards the protection of the private lives of LGBT people both in relation to investigations into their sexuality and also actions such as dismissal on the basis of sexual orientation.  In these circumstances, CoSO welcomes these proposed extensions to the scope of privacy protection in clauses 9(a)(3) and (4).

(a) Rights to family and private life 

[1]
Everyone has the right to respect for his private and family life, his home and his correspondence. 

[2]
There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others. 

3. 
Everyone has the right to the protection of personal data concerning him or her. Such data must be processed fairly for specified purposes and on the basis of the consent of the person concerned or some other legitimate basis laid down by law. 

4. 
Everyone has the right of access to data which has been collected concerning him or her, and the right to have it rectified.

(b) Right to marry

[1]
Men and women of marriageable age have the right to marry and to found a family, according to the laws governing the exercise of this right.

2. 
The State shall adopt legislation to recognise and guarantee equality of rights and responsibilities of a private law character for persons living together in marriage and in long-term domestic partnerships.  Such legislation shall provide for the formal recognition of the relationship and the rights and responsibilities of the partners during the relationship and in the event of its dissolution.

CoSO applauds the inclusion in clause 9(b)(2) of a right to recognition of “domestic partnerships”.  Chapter 9 reflects two vital considerations for LGBT people in Northern Ireland, on the one hand, the right to privacy of those who wish to maintain confidentiality around their personal relationships and, on the other, the right to recognition of those who live in same-sex partnerships.  This proposed clause is fully consistent with the recommendations of the LGBT rights research commissioned and adopted by the Commission.  In particular, it provides a basis upon which public authorities can satisfy their statutory equality duty by providing appropriate services and benefits to same-sex partnerships.  

However CoSO does not support the use of the description “long-term” when describing domestic partnerships.  It is for the partners to define the commitment within the relationship, and such a thing is not predicated solely on the length of the relationship.  Furthermore, CoSO believes that the term “domestic partnership” is a sufficiently wide term to cover all registered partnerships and does not see why “marriage” should be defined as a separate category, rather than one kind of domestic partnership.  

3. 
Everyone who is married has the right to have the marriage terminated in accordance with the law.

10.
The rights of children

The position of LGBT children is amongst the most precarious n Northern Irish society.  Much of the education system is dominated by an ethos which is based upon overt homophobia.  Northern Irish society is still deeply conservative and teachers and other adults who dominate the lives of children cannot be immune from these influences.  Children themselves can adopt a brutal attitude towards other children who do not conform to perceived norms, be they in relation to religion, race, disability or sexual orientation.  It remains a sad fact that the vast majority of LGBT children in Northern Ireland lack the confidence, or the support structures, to express their sexuality and many live in an ‘inhuman’ fear that their sexuality might be exposed.  It is the inalienable right of all children, including disabled but also LGBT children to live their lives with dignity, self-reliance and as active participants in Northern Irish society.  

(a) General provisions

1. 
For the purposes of this Bill of Rights, a child means every human being below the age of 18 years.

2. 
In all actions concerning children, whether undertaken by public or private institutions, individuals or bodies, courts of law, administrative or legislative authorities, the best interests of the child shall be the paramount consideration and the following rights shall be interpreted as subject to that requirement.

3. 
Public bodies shall carry out their functions in relation to children in accordance with the provisions of the UN’s Convention on the Rights of the Child[, and in accordance with clause 4(4) of this Bill] and shall in addition take all reasonable steps to ensure for all children the following rights. 

CoSO welcomes the proposed clauses in chapter 10 in that they give recognition to the dignity of children.  Although clause 4(4) is all pervasive, CoSO is of the view that it should be given specific recognition in chapter 10. CoSO is particularly concerned for the rights of LGBT children but also other children from disadvantaged groups protected by clause 4(4).  In these circumstances, it is important that the rights of expression and participation, set out in clauses 10(b)(1) and (3) are applied in a non-discriminatory fashion so that LGBT children have the opportunity to enjoy them.  There are sensitive issues here in the contrast between the child-centred approach in this chapter and parent-centred approach in chapter 11.  CoSO would wish to see strong protection for the rights of children in chapter 10 to counter-balance the danger of their education being undertaken in a homophobic environment, on the basis of perceived parental rights under chapter 11.

(b) Participation rights

1. 
The State shall ensure to every child the right to express his or her views freely in all matters concerning him or her.  The State undertakes to consider such views and to give them due weight in accordance with the age and maturity of the child.

2. 
Every child has the right to participate effectively, either directly or indirectly through an independent representative, in all proceedings affecting him or her, whether administrative or judicial, in public or private law. Every child has the right of access to the law and to legal representation.

3. 
Every child has the right to participate and play a constructive role in society and in the future of Northern Ireland. Without prejudice to duties imposed by domestic law, the State shall promote and encourage all those working with and for children to collaborate, co-operate and form partnerships with children to further the protection of their rights.

 (c) The family

1. 
Every child has the right to grow up in a stable and safe family environment and to this end the State shall provide adequate support and assistance to parents and other primary carers.


or

The State shall provide adequate support and assistance to parents and other primary carers to enable every child in so far as is possible to grow up in a stable and safe family environment.

CoSO would prefer a rights-based approach to this clause.

2. 
Every child who is denied a stable, safe and loving family environment is entitled to special protection and support from the State in the best interests of the child within a reasonable time.  The State’s obligation to protect and support shall end only when it is no longer required.  Children leaving care shall be prepared for and supported in the transition from care to independent living.

3. 
Every child who is separated from one or both parents has the right to maintain personal relations and direct and/or indirect contact with them and with his or her family on a regular basis except where it is contrary to his or her best interests.

CoSO is of the view that explicit reference to clause 4(4) in clause 10(a)(3) would ensure that the sexual orientation of a parent could never be a reason for denying a child access to that parent.

(d) Protection rights

1. 
Every child has the right to be protected from all forms of physical, emotional or mental violence, inhuman or degrading treatment or punishment, injury or abuse, neglect or negligent treatment, bullying, maltreatment or exploitation, including sexual exploitation or abuse.

2. 
Such protection shall include the taking of all necessary legislative, administrative, social and educational measures, the establishment of effective programmes for the identification, reporting, referral and investigation of such abuse and for the care and treatment of victims, and the independent monitoring of those programmes.

These are powerful provisions and CoSO fully supports them.

 (e) Children in conflict with the law

1. 
No child below the age of 12 years shall be criminally responsible.  The State undertakes to keep the age of criminal responsibility under review and to continue to develop measures for dealing with children in conflict with the law without resorting to judicial proceedings and in a way which removes them from the criminal process, provided that their human rights and legal safeguards are fully respected.

CoSO supports the Commission in its determination to support the removal of children from the criminal process when they are in conflict with the law.

2. 
Every child suspected or accused of having infringed the criminal law, or found to have infringed it, has the right to be treated in a manner consistent with respect for his or her dignity and human rights and in accordance with his or her age and understanding.  

3. 
The following minimum rights shall be guaranteed to every child:

(a) the right to have criminal charges explained promptly and in appropriate language;

(b) the right to have access to appropriate legal and other assistance in the preparation of a defence;

(c) the right to have any criminal charge determined without delay by a competent, independent and impartial tribunal in a fair hearing according to law, in the presence of legal or other appropriate assistance and, unless it is contrary to his or her best interests and taking into account his or her age or situation, of his or her parents or legal guardians;

(d) the right to have an appropriate adult present to represent the interests of the child even if a solicitor is also present;

(e) the right to be tried for a criminal offence in an appropriate setting and manner, having regard to the child’s age, maturity, needs, vulnerability and understanding;

(f) the right to have measures taken to ensure his or her participation in and understanding of the criminal proceedings;

(g) the right to have his or her privacy respected before, during and after the proceedings.

4. 
The detention of a child must occur only in exceptional circumstances and in accordance with the law.  Detention shall be used only as a measure of last resort and for the shortest appropriate period of time.  A variety of dispositions and alternatives to institutional care shall be available to ensure that children are always dealt with in a manner appropriate to their well-being and proportionate to their circumstances and the alleged offence.

5. 
Every child deprived of liberty shall be treated with respect for his or her dignity and human rights and in a manner which takes into account his or her age and particular needs.  

6. 
Every child deprived of liberty shall have the following minimum rights:

(a) the right to be separated from adults in detention and (if not yet found guilty) from children who have already been found guilty;

(b) the right to prompt access to appropriate legal and medical assistance and pastoral care;

(c) the right to privacy and respect for his or her correspondence;

(d) the right to maintain regular and direct contact with parents, siblings or other family members and friends, save in exceptional circumstances;

(e) the right to access the Northern Ireland Curriculum and/or educational and vocational training necessary to prepare for his or her re-integration and constructive participation in society following release.

(f) Children with disabilities

1. 
Every child living with a disability has the right to the greatest extent possible to enjoy an independent and fulfilling life in conditions which ensure dignity, promote self-reliance and facilitate his or her active participation in the community.  He or she has the right to special care and assistance, to assessment and appropriate services, and to effective education, which allows the child, to the greatest extent possible, to maximise his or her potential for personal development, independence and social inclusion.  

CoSO is loath to disturb specific provisions which are directed towards particular disadvantaged groups as it respects the diverse circumstances in which disadvantage can occur.  Nonetheless, it is concerned that the principle of non-discrimination in clause 4(4) permeates this and other chapters.  The position of LGBT children is amongst the most precarious n Northern Irish society.  It is the inalienable right of all children, including disabled but also LGBT children, to live their lives with dignity, self-reliance and as active participants in Northern Irish society.  In this context, while the protection of disabled children undoubtedly deserves special protection, an ethos of non-discrimination must be explicitly articulated in this chapter.
(g) Right to play

1. 
Every child has the right to play and leisure which is appropriate to his or her age and ability and which contributes to his or her social, physical, emotional, creative and intellectual development.  The State shall promote the right of all children to participate in sport, cultural, recreational and artistic activities.

(h) Health care

1. 
Every child has the right to enjoy the highest attainable standard of health and to enjoy access to all appropriate health care services, including dedicated psychiatric services.

2. 
The State shall take appropriate measures to address health problems specific to children and to promote the health and health care of children.  Every child has the right to receive information, material and guidance from a range of sources on issues relating to the child’s well-being, including reproductive health, sex and sexuality.

CoSO welcomes this statement for information for children and young people.

3. 
Every child has the right to a standard of living adequate to the child’s physical, mental, spiritual and social development.  The State shall provide material assistance and support to enable the full implementation of this right to be achieved.

(i) Education

1. 
Every child has the right to an effective education.

2.
The State shall take appropriate measures to ensure that education respects the rights and needs of all children, especially children with disabilities, pregnant children, children in care, children in juvenile justice centres and children of other disadvantaged groups [in accordance with clause 4(4) of this Bill.].

Once again, CoSO notes that certain groups of disadvantaged children rightly receive explicit attention in this chapter.  And yet the rights of a severely disadvantaged group of children, LGBT children, receive no acknowledgement whatsoever, as if they were invisible or unworthy of mention.  In a chapter which sets out commendable standards of protection for children in Northern Ireland, the rights of LGBT children should not be invisible or unmentionable, particularly in relation to education rights, which ought to include a right for all children, and not just LGBT children, to be educated in a non-homophobic environment.  In this context, it is vital that clause 4(4) is articulated in clause 10(i)(2).

3. 
School exclusions shall be imposed only as a measure of last resort.  Every child excluded from school has the right to be informed promptly of the grounds for the exclusion, to receive all documentation relating to the school’s decision to exclude and to have the right to participate in an independent appeal procedure, together with his or her parents, guardians or other independent representative.

4. 
The State shall take measures to protect the safety of children in school, to respect their right to privacy and human dignity, and to guarantee their effective participation in matters affecting his or her education.

CoSO strongly endorses the privacy rights of all children as set out in clause 10(i)(4).  CoSO also believes that bullying should be specifically mentioned in accordance with 10 (d) 1.

 (j) Children’s economic rights

1. 
The State shall take appropriate measures to protect every child from economic exploitation and from performing any work that is hazardous, interferes with the child’s education, is harmful to the child’s health or is otherwise prejudicial to any aspect of the child’s welfare.

2. 
Children working below school leaving age shall enjoy the same rights and protection as other workers in relation to the right to just conditions of work, the right to safe and healthy working conditions, the right to a fair remuneration, the right to organise, the right to bargain collectively, and the right to equal opportunities and equal treatment without discrimination on any of the grounds specified in clause 4(4).  Persons in full-time employment between school leaving age and the age of 18 shall enjoy all of these rights and all other rights available to workers over the age of 18.  

CoSO fully endorses the inclusion of the economic rights of children in chapter 10.

(k) Awareness about rights

1. 
The State undertakes to make the rights of children widely known and accessible to all.  To this end, the State undertakes to include human rights on the school, youth service and training curricula, as well as on the training programmes for all those working for, in connection with or on behalf of children.

11.
Education rights

(a) The right of effective and appropriate education for all

[1]
No-one shall be denied the right to education.  In the exercise of any functions which it assumes in relation to education and to teaching the State shall respect the right of parents to ensure such education and teaching in conformity with their own religious and philosophical convictions.

2. 
Everyone has the right to an effective education which is to the greatest extent possible directed towards the full development of the person, including his or her talents, mental and physical abilities and sense of dignity and which enables all persons to participate effectively in the life of the community.

CoSO supports this clause in that “sense of dignity” allows aspects of the sexual orientation of LGBT children to be taken into account in the application of this clause.

3. 
The State shall, [within the limits set by clause 4(4) of this Bill], ensure the right of parents to have education and teaching for their children in conformity with their religious, philosophical and pedagogical convictions, subject to the competence of the child to decide for him- or herself in accordance with his or her age and maturity.  The State shall respect the right of parents to choose for their children education in schools with a particular religious ethos, education in integrated schools and education in Irish-medium schools.

CoSO is concerned at the ‘parent focus’ of this chapter, as compared to the ‘child focus of chapter 10.  CoSO is proposing to remove the words “to the greatest extent possible” from the draft and replace them with “within the limits set by clause 4(4) of this Bill”.  Although the phrase, “to the greatest extent possible”, could be seen as a qualification to the duty in this clause, it is still the strongest language anywhere in the preliminary draft Bill.  There is no reason why the rights of parents should be given this apparent pre-eminence.  This might result in parents being able to inflict a homophobic education on their children.  In this regard, CoSO proposes that the non-discrimination clause be included in this clause as a necessary constraint upon the exercise of this right, and that the phrase “to the greatest extent possible”, be removed.

4.
 The State shall provide financial and other support to all schools established in accordance with need and with clause (b) above on an equitable and transparent basis, subject to reasonable requirements, including minimum numbers of pupils in any area and without prejudice to the need to redress inequalities.

(b) Protection from discrimination

1. 
No individual shall be denied admission to [or in any other way suffer a disadvantage in] any educational establishment receiving State funding on any of the grounds specified [in clause 4(4)] in this Bill of Rights[, subject to clause 4(8)]. 

Although the activities of educational establishments shall be, in any event, governed by chapter 4, CoSO cannot see why ‘protection from discrimination’ should be explicitly restricted to questions of admission.  The discrimination suffered by LGBT children is rarely on admissions issues.  Rather it will be on a daily basis in the course of their studies.  In this context, CoSO would wish to see the scope of clause 11(b)(1) extended to include protection at all stages of the educational process.

2. 
The State shall ensure that the criteria for admission to all such educational establishments are such as to ensure access to effective and appropriate education for all. 

(c) Human rights Education

1. 
The State shall ensure that education in all its forms shall be directed to the promotion of human rights, equality, dignity of the person, respect for diversity and tolerance. 

12.
Rights to freedom of thought, expression, information and association

(a) Freedom of thought

[1]
Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his or her religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his or her religion or belief, in worship, teaching, practice and observance.

[2]
Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or the protection of the rights and freedoms of others.

(b) Freedom of expression

[1]
Everyone has the right to freedom of expression.  This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers.  This Article shall not prevent states from requiring the licensing of broadcasting, television or cinema enterprises.

[2]
The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or the rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.

CoSO has expressed concern in its commentary upon chapter 4 of the preliminary draft that a proposal to include protection from ‘incitement to discriminate’ within a clause on ‘instruction to discriminate’ has not found its way from the Equality Working Group draft into this draft.  Another possible place where such a right might be included would be in chapter 12.

CoSO also notes that one’s right to freedom of expression may be limited “to protect morals”.  The language of the ECHR, which is, of course, of its time, seems less appropriate now.  CoSO could conceive that at one time Pride might have been seen as an attack on public morals.  Currently it is still a crime for lesbians and gay men to express simple affection towards their partners in public, due to outdated and prejudiced notions of public decency.  Will the inclusion of such a clause in the new Bill of Rights of Northern Ireland allow continued discrimination against LGBT people?

(c) Freedom of assembly

[1]
Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests.

[2] 
No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others.  This Article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the police or the administration of the State.

13.
Language rights

1. 
Everyone has the right to use his or her own language for private purposes and all languages, dialects and other forms of communication are entitled to respect.

2.
Everyone has the right to communicate with any public body through an interpreter, translator or facilitator when this is necessary for the purposes of accessing, in a language that he or she understands, information or services essential to his or her life, health, security or enjoyment of other essential services.

3.   The State shall make suitable provision for assisting communication between members of different linguistic communities.

1. In relation to the Irish language and Ulster-Scots, legislation shall be introduced to implement the commitments made under the Belfast (Good Friday) Agreement and the European Charter for Regional or Minority Languages.

2. Without prejudice to the foregoing provisions, legislation shall be introduced to ensure for members of all linguistic communities, where there is sufficient demand, the following rights in respect of their language or dialect:

(a)
the promotion of conditions necessary to maintain and develop it;

(b)
the right to use it in dealings with public bodies;

(c)
the right to use one’s name in it and to be officially recognised under it;

(d)
the right to display signs and other information in it:

(e)
the right to display local street and other place names in it;

(f)
the right to learn it and to be educated in and through it.

14.
Social, economic and environmental rights

(a) A general provision to govern social and economic rights 

1. 
Since poverty and social exclusion represent a fundamental denial of human dignity, the protection of social and economic rights is an integral part of the delivery of effective human rights.  All public bodies through which any of the legislative, executive or judicial powers of the State are exercised in Northern Ireland (in particular the Northern Ireland Executive and Northern Ireland Assembly) shall therefore take legislative and/or other measures to develop and enforce programmatic responses to the social and economic rights set out below.  In doing so, all public bodies will allocate resources in a proportionate and non-discriminatory manner, as set out in the non-discrimination clause 4(4) of this Bill of Rights.  All public bodies shall be required to consult and to create mechanisms which facilitate and promote the development of policies and programmes to ensure social and economic inclusion for all citizens.  Legal remedies shall protect the due process and equality rights of all citizens in respect of social and economic rights.

CoSO views economic and social rights as being a vital component of human rights protection for LGBT people in Northern Ireland.  On the one hand, there are threats to the privacy of LGBT people both at work and in their receipt of social services.  Secondly, those LGBT people in same-sex partnerships suffer significant disadvantage both at work and in receipt of social services.  CoSO also maintains that there is significant social deprivation amongst LGBT people and, in any event, the promotion of internationally recognised minimum standards of economic and social rights can provide a unifying factor amongst socially deprived groups, irrespective of perceived community allegiances.  Although CoSO welcomes the Commission’s rhetoric on economic and social rights, it is concerned that these rights, unlike, for example, rights to education, which equally require significant State action, are being effectively downgraded into ‘second class’ human rights within the Bill.  CoSO does not accept that these rights deserve any different treatment to other rights within the Bill.  To the extent that this clause seeks to achieve that outcome, CoSO would prefer that the equal significance of economic and social rights and other rights within the Bill be more forcefully asserted.  CoSO is also concerned that the economic rights of LGBT people in Northern Ireland are much more limited in this chapter than their social rights.  CoSO is of the view that LGBT people suffer many disadvantages in employment.  A firm threshold of fundamental rights in this chapter would provide a significant basis upon which the living and working conditions of the LGBT community can be improved.

(b) Protection of property 
[1] Every natural or legal person is entitled to the peaceful enjoyment of his possessions.  No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law.  The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties. 

 (c) The right to health care

1. 
Everyone is entitled to the highest attainable standard of physical and mental health and well-being. 

2.
Government shall take all reasonable steps to promote good health and well-being, and to ensure adequate prevention and treatment of ill-health.  

3. 
Equality of access to health promotion, treatment and prevention of ill-health shall be assured. 

4. 
Everyone has the right to be consulted about decisions which affect his or her physical or mental health.

5. 
Everyone has the right to have equal and free access to sexual and reproductive health care and to information and education relating to sexual and reproductive matters at all levels, free of coercion, discrimination or violence.

(d) The right to an adequate standard of living

1. 
Everyone is entitled to an adequate standard of living sufficient for that person and those dependent upon him or her.

2. 
Material provision for each person should be sufficient to ensure esteem for his or her health and dignity.

3. 
Everyone has the right to social and civic care.

4. 
Persons receiving assistance from the State shall be accorded respect.  The State shall endeavour to accommodate the particular needs of ethnic and minority groups in the provision of material needs.

5. 
Effective access to judicial and administrative proceedings, including redress and remedy, shall be provided to ensure the enforcement of these rights.

(e) The right to housing

1. 
Everyone has the right to adequate housing.

2. 
Housing should be appropriate to the material, social and mobility needs of the person.

3. 
Everyone is entitled to secure establishment in his or her home. Limitations on secure establishment must be subject to fair legal process. 

(f) The right to work

1. 
Everyone has the right to contribute to the economic and social life of society, including the right of access to work and the right to choose and practice a trade or profession.

2.
The State shall provide for, support and encourage the continuous development of skills, knowledge and understanding that are essential for employability and fulfilment.

3. 
Everyone has the right to just and favourable conditions of work.

(g) The right to a healthy and sustainable environment

1. 
Everyone has the right to a healthy, safe and sustainable environment.

2. 
The State has a duty to provide accurate and timely information and to communicate, consult and foster participation in planning and decision-making on matters which concern the environment.

CoSO notes that the rights to information, advocacy and representation have not been included in the Commission consultation document.  CoSO feels that this is a negligible omission.  Throughout its consultation with LGBT people, the need for support and representation for those experiencing homophobia in their day-to-day lives was confirmed.  The social exclusion experienced by LGBT people can only be addressed fully by providing people with information, to educate them about their rights.  These rights won’t even be worth the paper they are written on if individuals cannot be supported by organisations to articulate their experiences and complaints of discrimination and to have those addressed by the courts and by the state.  CoSO would therefore recommend the inclusion of these rights in a Bill of Rights for Northern Ireland.

Proposed Wording - the right to information, advocacy and representation

A person’s right to information, support, advocacy and representation underpin the application of each and every one of their civil, political, economic and social rights.  Without these rights the most socially disadvantaged people in society cannot actualise the rights given to them by a Bill of Rights.

1
Every person has the right to independent, impartial and confidential information, support and advice.

2
Every person has the right to advocacy and representation. 

3
Government has a duty to provide resources to support access to information, support, advocacy and representation services for every citizen.
15.
Interpretation

(a) General interpretation

1. 
Without prejudice to any more specific provisions on interpretation contained in this Bill of Rights, a court, tribunal or other body, when interpreting the Bill of Rights for Northern Ireland;

must promote the values that underlie an open and democratic society based on human dignity, equality and freedom;

must have due regard to the content of the Belfast Agreement of 10 April 1998 and to the Preamble to the Bill of Rights; 

must have due regard to international law and practice; and

may have due regard to the law and practice of other countries. 

2. 
When interpreting any legislation, and when developing the common law, a court, tribunal or other body must promote the spirit, purpose and objectives of the Bill of Rights.

3. 
The Bill of Rights does not deny the existence of any other rights or freedoms which are recognised or conferred by legislation or the common law, to the extent that they are consistent with the Bill.

16.
Limitations

1. 
The non-Convention rights in the Bill of Rights may be limited only to the extent that the limitation is prescribed by law, reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors including: 


(a) the nature of the right;


(b) the importance of the purpose of the limitation;


(c) the nature and extent of the limitation;


(d) the relation between the limitation and its purpose; and


(e) less restrictive means to achieve the purpose.

[2] Nothing in this Convention may be interpreted as implying for any State, group or person any right to engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms set forth herein or at their limitation to a greater extent than is provided for in the Convention. 

[3] The restrictions permitted under this Convention to the said rights and freedoms shall not be applied for any purpose other than those for which they have been prescribed.  

17.
Emergencies

 (a) Derogation in time of emergency

[1]
In time of war or other public emergency threatening the life of the nation any High Contracting Party may take measures derogating from its obligations under this Convention to the extent strictly required by the exigencies of the situation, provided that such measures are not inconsistent with its other obligations under international law.

[2]
No derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or from Articles 3, 4 (paragraph 1) and 7 shall be made under this provision.

[3]
Any High Contracting Party availing itself of this right of derogation shall keep the Secretary General of the Council of Europe fully informed of the measures which it has taken and the reasons therefor.  It shall also inform the Secretary General of the Council of Europe when such measures have ceased to operate and the provisions of the Convention are again being fully executed.

(b) States of emergency

1. 
No derogation from the Bill of Rights for Northern Ireland shall be lawful in Northern Ireland unless a state of emergency in Northern Ireland has been declared prior to the derogation. 

2.  
A state of emergency in Northern Ireland may be declared only by an Act of the relevant legislative authority and only after the legislative body has passed a resolution that – 

(a) 
the life of the people of Northern Ireland is seriously threatened by war, invasion, general insurrection, natural disaster, or other public emergency; and

(b) a declaration of a state of emergency is strictly required by the exigencies of the situation. 

3.  
A declaration of a state of emergency, and any legislation enacted or other action taken in consequence of that declaration, is effective only – 


(a) prospectively from the date of the declaration; and

(b) for no more than 21 days from the date of the declaration, unless the relevant legislative body extends the declaration of a state of emergency.

4.  
Any extension of a state of emergency can be valid for no longer than three months and must be made by a resolution of the relevant legislative body supported by a cross-community vote of at least 60 per cent of the members of the legislative body in Northern Ireland. 

5. 
On an application from any interested person, a competent court may decide on the validity of – 

(a) a declaration of a state of emergency;

(b) any extension of a declaration of a state of emergency; or 

(c) any legislation enacted, or other action taken, in consequence of a declaration of a state of emergency.

6. 
No Act of the relevant legislative body which authorises a declaration of a state of emergency, and no legislation enacted or other action taken in consequence of a declaration, may permit or authorise:


(a) indemnifying the state, or any person, in respect of any unlawful act; or


(b) any derogation from this section.

18.
Enforcement
1. 
Courts shall grant to any person or body whose rights and freedoms under this Bill of Rights have been or may be violated an effective remedy and for this purpose may grant such relief or remedy, including compensation, or make such order, as they consider just and appropriate.

2. 
Any person or body who has a legitimate interest in the matter may bring proceedings concerning the alleged breach of any provision in this Bill of Rights.

3. 
Proposed legislation may be referred to the courts for a decision as to whether it is at that time compatible with the Bill of Rights for Northern Ireland.

19.
Entrenchment and amendment

1. 
No amendment shall be made to this Bill of Rights without the consent of the Northern Ireland Assembly in a resolution adopted by a cross-community vote.  The Assembly may at any time adopt a resolution by a cross-community vote requesting the amendment of the Bill.  Any such resolution shall specify the amendment to be made.

� For further information see "Enhancing the Rights of Lesbian, Gay and Bisexual People in Northern Ireland" - report adopted by NIHRC, 8.3.1 HIV and AIDS.  CoSO would point out that this also is linked closely to the right to healthcare, articulated by the Economic and Social Rights Working Group Report, which CoSO supports.  


� For further information see "Enhancing the Rights of Lesbian, Gay and Bisexual People in Northern Ireland" - report adopted by NIHRC, Chps 3 & $ on family law and partnership rights, for example precedent set in the Netherlands with regard to registration of partnerships. 


� For further information see "Enhancing the Rights of Lesbian, Gay and Bisexual People in Northern Ireland" - report adopted by NIHRC, chp 2 on the education and the rights of young people.


� For further information see "Enhancing the Rights of Lesbian, Gay and Bisexual People in Northern Ireland" - report adopted by NIHRC, chp 2 


� For further information see "Enhancing the Rights of Lesbian, Gay and Bisexual People in Northern Ireland" - report adopted by NIHRC, chp 7 Criminal Law with regard to esp. 7.1.2. Conspiracy to Corrupt Public Morals and Conspiracy to Outrage Decency.


� For further information see "Enhancing the Rights of Lesbian, Gay and Bisexual People in Northern Ireland" - report adopted by NIHRC, chp 5 Employment Law.





