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Our ref: JK/PMDD/REGS/1103
Patricia McAuley
Anti Discrimination Division

Room E3.24

Castle Buildings

Stormont Estate

Belfast

BT4 3SR

Friday, 14 November 2003
Dear 
Patricia,

RE: CoSO Response to the OFMDFM consultation on Regulation 8

I am writing to you, on behalf of the Coalition on Sexual Orientation, in response, to the consultation on ‘Regulation 8’ by OFMDFM. 

I want to take this opportunity to thank you for the time you have taken over the past couple of weeks in regards to this matter and in making a prompt response to our letter forwarded to you last week so we could discuss the matter further and in more detail. 

In response to your consultation, on Regulation 8 of the Sexual Orientation Regulations, there are a couple of points we would like to raise to help inform your advice to the Minister.

As you will have noted from previous correspondence from CoSO, Regulation 8 is an unwelcome addition to the complete list of regulations currently proposed by OFMDFM. 

CoSO would however like to raise the point that OFMDFM has previously consulted on the regulations in compliance with Section 75 of the Northern Ireland Act 1998. In this, we mean that meaningful and inclusive consultation was conducted and groups from various backgrounds had an opportunity to respond to the draft Sexual Orientation Regulations for Northern Ireland. 

My letter in June 2003 raised the issue about the addition of a similar regulation in the Northern Ireland Regulations as had been implemented in Great Britain in regards to the ‘religious ethos exemption’. CoSO’s question at that time was that if such an exemption were to be added into the Regulations in Northern Ireland that a change in the direction of the policy would have occurred. As the ‘addition’ was not included in the original consultation then people did not have an opportunity to respond to this ‘addition’ and that it should be consulted on separately to identify its impact for people of differing sexual orientation as is proper and right under Section 75 of the Northern Ireland Act 1998.

You state in your letter, dated 5th November 2003, that this is, “not a further consultation exercise – rather a continuation of dialogue.” CoSO believes that it is wrong for OFMDFM to state that this is a continuation of dialogue with the focus being on Regulation 8. 
In fact, as reported in the Irish News on the 13th of November 2003 a ‘spokesperson from OFMDFM stated that the ‘consultation period’ ends on the 14th of November. As you can imagine this causes a great amount of uncertainty as to the policy of OFMDFM and throws light onto the question. The question being of course that CoSOs perspective is that this is a consultation process and there are two views being projected from OFMDFM in regards to this, one being a ‘continuation of dialogue’ the other a ‘consultation’. 
As CoSO stated we had never before seen Regulation 8 therefore when you are asking for our comments on Regulation 8 we see this as a new consultation exercise and not a continuation of a previous exercise! 
Another difficulty we have with this consultation is that the only groups involved in the consulted on Regulation 8 are CoSO, the Equality Commission and the Four Churches. Surely, as was stated before, this method of consultation goes against the letter of Section 75 and your own Equality Scheme. 
The consultation process should have been opened up for further consultation with external groups and if it was felt necessary for a mini-consultation to occur then at bare-minimum surely, the Northern Ireland Human Rights Commission and, as the Regulations deal with employment, the Trades Unions should have been involved. 

It should not be and is not up to CoSO to ensure OFMDFM are consulting effectively and inclusively, we think OFMDFM will agree that they have enough practice both positive and negative at this stage that these consultation mistakes do not occur. 
However, we also have to add that if our letter on the 20th of June were dealt with timely and effectively then CoSO would not have to be involved in the sorry process that OFMDFM has placed us in.
CoSO raised this issue as you know at our emergency meeting on Monday the 3rd of November 2003 and it decided that CoSO would take on the onus of contacting as many groups as possible to support us in a response to the consultation on regulation 8. Your letter dated November 5th lists the groups you have consulted with during this mini-consultation as being the Equality Commission, CoSO and the four Churches. The concern we have is that you also state that, “The Department will take account of these views in formulating advice to the minister.” It is in the interpretation of ‘these’ that gives CoSO concern. We would hope that if other groups, organisations or individuals write a response to Regulation 8 that ‘these’ views will also be taken into account in the formulation of advice being presented to the Minister although from your letter this is not clear.
At present, it would appear that OFMDFM has not ‘effectively and inclusively’ consulted on Regulation 8. CoSO had felt it necessary to open this consultation wider, which as we said was not our job to do! If groups respond OFMDFM may not consider their views as the previous paragraph raised as the specific interpretation of ‘these’. We believe this to be highly irregular and we believe that this goes against the ethos of Section 75 and its intentions, including your Equality Scheme and indeed for that matter the OFMDFM guidance on effective consultation.
Regulation 8 will have a greater adverse impact on people in Northern Ireland than in Great Britain, with a similar exemption. The reason being that more public services are provided in Northern Ireland, by organisations with a religious ethos than in Great Britain. It is indisputable that a higher percentage of schools, hospitals, private nursing homes, youth groups and other organisations will be affected by the exemption if applied to Northern Ireland. 

The government has contracted out to the religious ethos institutions, ‘public services’, as has been mentioned above in schools, hospitals, private nursing homes, community groups etc. Surely, the onus will be on government to ensure that the services it is paying for with public money are following the same equality and diversity programme which government itself has to follow and apply and that those services are open to all irrespective of who a persons identity is.
Regulation 8 if applied to Northern Ireland will have a detrimental effect on the provision of services paid for by the state for the state and therefore it will have a detrimental effect on ‘public services’ and access to those services.
As has been stated both in writing and verbally by OFMDFM, Regulation 8 is more than likely to be included within the host of other Regulations. We therefore have three points to make…

· What is the intention of this mini-consultation exercise if it will have no impact? 

· Why is CoSO having to waste valuable time on a non-inclusionary process where our views will have no impact? 

· CoSO also have to question the inclusion of Regulation 8 within the legislation. Where did it come from? Why is it the same as the exemption in Great Britain? As an Equality Impact Assessment was carried out in Northern Ireland and Great Britain separately therefore, CoSO would have thought that the wording and needs of the exemption would be different for Northern Ireland than in Great Britain considering an EQIA is supposed to take account of the particular needs and views of the people of Northern Ireland. We would be interested to know why there happens to be no difference!
We find it hard to believe that the same points were made across the whole of the United Kingdom in relation to the Regulations. CoSO would therefore have to call the whole process of consultation for Northern Ireland in regards to the Regulations as a whole into question.

As has been noted by CoSO, its member groups and individuals, we are not aware of sexual orientation ever being used as a reason to either employ or dismiss people. A most recent example of this is a catholic priest who ‘resigned’ as a result of his ‘outing’. 
This example was met with regret by his bishop and the priest ‘resigned’ from his post but he was not dismissed. However, we are also aware of ministers of religion or clerics who were convicted of serious crimes but are not sacked. The question we are asking is that if organisations with a religious ethos are not using ‘Sexual Orientation’ as a pretext for dismissal then why is Regulation 8 needed at all. 
Surely, OFMDFM does not want to be placed in a position of upholding equality for Northern Ireland on the one hand and on the other creating an opportunity for organisations to legitimise a pretext for dismissals.
Again we ask why do the religious institutions require such an exemption? 

Gay and Lesbian schoolchildren suffer more than their heterosexual counterparts due to a lack of support within the education sector as a whole. Regulation 8 creates an opportunity where children will still not have positive role models and will feel further isolated. 

This will lead to a further ‘chill factor’ for Lesbians, Gays and Bisexuals in education and can only add to the statistics where LGBs, in Northern Ireland, are thirty times more likely to attempt suicide than their heterosexual counterparts, the worldwide figure is seven times. The addition of Regulation 8 increases the likelihood that discrimination will be at the heart of the education system in Northern Ireland, a position that will be accepted by government with the inclusion of Regulation 8, again going against the ethos of Section 75.

Another point or issue to raise would be the possible example of a Chinese woman who is a teacher but was perceived to be a lesbian. If she is the only person from an ethnic minority within the school, which happens to have a religious ethos and the woman is dismissed from her post. If the case goes to a Tribunal, the Tribunal would have to decide if the school sacked her because she was from a particular ethnic minority and the school was therefore racist but were using Regulation 8 to dismiss her. What is in the Sexual Orientation Regulations to stop this from happening?

If Regulation 8 were included, CoSO would like OFMDFM to limit its effects on the lives of LGBTs. What we mean by this is organisations with a religious ethos will be given the impression from Regulation 8, as is, that they can discriminate when in fact that is not what the Regulation has intended. 

OFMDFM therefore needs to ensure that the Regulation explicitly states that Regulation 8 is subject to the legitimate Genuine Occupational Requirement within the Framework Directive. In our opinion, Regulation 8.3 is only applicable as permitted by the Framework Employment Equality Directive.

CoSO would like the Regulation to be clearer so that people only have to read Regulation 8 and know what is covered and what is not rather than be in a position of trying to interpret Regulation 8 through a tribunal.

It is also our opinion that jobs which can be done outside of an ‘organised religion’ setting, should not be included within the Regulations and the religious exemption as they are jobs which obviously do not need a GOR as the jobs which are being done elsewhere without a GOR of Sexual Orientation having been applied.
What we mean by this is that a teacher can teach mathematics in a school without a religious ethos and be gay but in a school with a religious ethos this is not possible. We would believe that the religious exemption would apply in very limited circumstances and would not apply in this case. As has been illustrated recently by the Anglican Church it is all right for a Bishop to be gay but it will not be for a teacher?
OFMDFM should be doing everything in its power to ensure that Regulation 8.3 is obvious and clear in how limited it is to ensure that the mitigating affects for Lesbian, Gays and Bisexuals including people who are perceived as Lesbian, Gay and Bisexual, are limited.

Instead of protecting the churches, OFMDFM will force them to take on internal policy development in defining what is allowed and what is not within their ethos in relation to Sexual Orientation.
Given the controversy around Regulation 8, it will lead to legal cases, which will be extremely expensive in terms of litigation and damage. It will also lead to a place where the courts and government is forced into a position of conflict as it goes against the letter of section 75 and government should not be encouraging these forms of division. 

It also creates an opportunity where you force the LGBT community and the churches into open conflict. Why should strongly held beliefs be a basis on which discrimination can happen?
If Regulation 8 occurred in regards to Race or disability etc there would be a public outcry, including from OFMDFM. So how can OFMDFM, as custodians of equality law in Northern Ireland, actually, seriously propose Regulation 8 knowing that it will have an extreme adverse impact on people of differing sexual orientation.

Another example of this inequality purported by OFMDFM, on this occasion, is that if those with strongly held political convictions had argued for such a Regulation it would never have been added and certainly not at the last minute to the Regulations. Why therefore, is OFMDFM, placing those with strongly held ‘religious’ convictions above those with strongly held ‘political’ convictions?

Regulation 8 encourages investigations by organisations into peoples sexual orientation, perceived or real, which in turn may contravene the European Convention on Human Rights and again of course having been encouraged by OFMDFM in the drafting of this legislation. 

Tribunals will be presented with the untenable task of developing positions on what is permissible within the ethos of a particular religion rather than the religion being in a position to define its own ethos. 

Recent examples from the Anglican churches, illustrate that there are differences of opinion for different people of differing Sexual Orientation and how sexual orientation fits in with its religious ethos, or not?
LGBTs who are expected to work within the ‘religious ethos’ area are more likely to resign from their work. In a tribunal, it is likely that they will have to decide on what the doctrines of a particular religion are. 
If Tribunals were to make a determination of what constituted a breach of ethos for an organisation and were to use the recent examples within the Anglican Churches they would have to decide if someone…
· Who has always been celibate, but is gay

· who is celibate now but was at one time in their life not celibate, but is gay 

· who is not celibate, but is gay 

…should have a job or not and will have to make a determination between a celibate and a physical relationship and whether either one fits in with the interpretation of the legislation and the ethos of the institution. 
The Regulation will also place an onus on the judiciary to define what a, ‘significant number of followers’ is. On top of this, there would be implications of rights to privacy, which would be in direct conflict with the European Convention on Human Rights.

Regulation 8 will also force the ‘ethos’ based organisations to take a more dogmatic approach towards Sexual Orientation issues than they have taken previously. This then perhaps will go against the European Directive in that there should be no diminution of protection.
Regulation 8 will push organisations with a religious ethos into the courts, which would possibly be very costly and time consuming for the government the judiciary, the churches, for the individuals involved and the representative organisations. 
Tribunals will have to decide on cases church by church and ethos by ethos, as it is clear the Anglican Churches may have a differing view on homosexuality than the Catholic churches as the media over the past few months have reported. 

As has been stated in previous correspondence from CoSO as we understood there was an opportunity for legislation to be drafted which will have a more positive outcome for those people it will directly affect, i.e. people of differing Sexual Orientation. However as you reported from your letters over the past weeks this opportunity appears to have been missed and has created a great opportunity for discrimination to continue in a more demonised and direct form. An unfortunate situation has been created which allows an adverse impact to occur contrary to Section 75 of the Northern Ireland Act 1998.

The Coalition on Sexual Orientation wishes to thank OFMDFM for providing us with an opportunity to provide you with our thoughts and comments as to the inclusion of Regulation 8 within the Draft Regulations to be presented to the Minister. 

2003 was to have been a positive year for Lesbians, Gay men and Bisexuals with the end to discrimination in employment. It was also to have been a year where we no longer had to suffer the indignity of loosing our jobs, place at a University or training college etc. 
However, this celebration has been marred by a determination from OFMDFM to allow discrimination to occur in a more potent and concentrated form The blame for peoples continued suffering, job insecurity and stress, if Regulation 8 is included, lies firmly at the door of the Office of the First and Deputy First Ministers.
Regulation 8 is not a simple answer to an age-old problem of discrimination and should not have been used as an excuse for its blatant continuation. 

In other words, the historicism of an abuse should not be an excuse for its continuance.

Best regards,
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James Knox

Convenor
On behalf of the membership;

Belfast Lesbian Line

Belfast Butterfly Club

Belfast Gay Pride Committee

Belfast Out Resource Centre

Cara-Friend

Foyle Friend

Foyle Friend Youth

Gay and Lesbian Youth Northern Ireland

Lesbian Advocacy Services Initiative (LASI)

LGB Branch of NUS/USI

LGB Branch of Unison Northern Ireland

Northern Ireland Gay Rights Association

Press for Change

Queer Space

The Rainbow Project

Traveller and Gay (TAG)

And the many individuals that the Coalition on Sexual Orientation represents.[image: image2.png]
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