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COALITION ON SEXUAL ORIENTATION’S (CoSO’s) RESPONSE TO THE NORTHERN IRELAND OFFICE’S CONSULTATIVE DOCUMENT REFORMING THE LAW ON SEXUAL OFFENCES IN NORTHERN IRELAND PUBLISHED IN JULY 2006 BY THE SEXUAL CRIME UNIT OF THE CRIMINAL JUSTICE POLICY DIVISION 

1. CoSO is an umbrella organisation of men and women. This response represents a gay male perspective. Lesbian Line will be submitting a response from a lesbian perspective. 
2. The Coalition on Sexual Orientation (CoSO) approves most of the Review’s proposals and recommendations in Reforming the Law on Sexual Offences in Northern Ireland except where mentioned below. In particular we welcome the proposed changes to the rape law whose application in Northern Ireland we sought in 2003 through the Sexual Offences Bill.

3. CoSO would prefer in principle to see those offences applicable to Northern Ireland currently in the 2003 Sexual Offences Act remain there and not be transposed into a Northern Ireland Order in Council. There seems no particular reason so to do except for tidiness and ease of discovery by practitioners. However the Internet makes legal text retrieval simple and speedy while we feel that having Northern Ireland law in a UK Act is a safeguard and first threshold against a devolved Assembly unpicking any of these reforms. If any proposed changes are in our view an improvement on the 2003 Act we would however have to welcome them wherever they were legislated.

Consultation point 16 – Age of Consent

4. On the matter of the age of consent, CoSO is of the view that it would be preferable to have the same age of consent throughout the United Kingdom that is 16. Such consistency enables clarity and fairness in Northern Ireland given that most people - critically teenagers themselves - are unaware of the one-year difference here.

5. To maintain intra-UK discrimination otherwise, in this area of law has to be justified and there is no evidence of significantly different patterns of behaviour in Northern Ireland. Teenagers are following the same trends observed and apparent in England or Scotland. If there were an argument for retaining an age of 17, it would be in the context of a similar change being made for the rest of the UK. There was, as a matter of interest, serious discussion in the Republic of Ireland in recent months on lowering the age of consent there from 17 to 16 in light of a court judgment on statutory rape.

6. The history of the introduction of an age of consent for sexual activity of 17 in 1950 provides no evidence of Northern Ireland being exceptional. Apparently it was the intention in England to raise the age to 17. An early opportunity was taken in Northern Ireland to legislate that change following some local consideration. In the event, Westminster chose not to change the law so a UK age difference came into being. It should be noted that a 15-year old today would certainly be at least the equivalent in terms of knowledge and behaviour of a 16-year old in 1950.

7. To criminalise someone of whatever age who has consensual sex with a 16-year-old means making them liable to up to 14 years imprisonment for something legal in England. This disparity cannot be justified and might well fall under a ECHR challenge. If it was maintained, there would have to be a reduction in the maximum sentence and the introduction of a time limit, say of one year, in which a charge could be brought for any consensual sex. This was done in 1967 to reduce the real danger of blackmail of homosexuals. It should occur again if the age of 17 is maintained as its threat is a real danger.

8. Maintaining an age of consent of 16 criminalises the 16-year-olds as well as any older persons. This has a chill factor on such young people if they wish to meet others at the gay, bisexual and lesbian youth group in Belfast, for example, or to contact Cara-Friend, the gay, lesbian and bisexual befriending and information agency which is funded by DHSSPS and its youth offshoot GLYNI. Being under-age so far as licensed premises are concerned, which are effectively the only other socialising outlets, means 16-year-olds who do wish to address their sexuality are forced into public venues such as parks and toilets. In a recent outdoor sex case at the Giant’s Ring one such 16-year old was arrested by Lisburn police.

Consultation point 20: age differentials

9. CoSO accept the Review’s sensible proposal for introducing the concept of age differentials and the suggested age gap of less than three years to avoid criminalising those under 16, and others of proximate age, when dealing with consensual sexual activity, over the age of 13, be it even of the most minor kind.

Consultation points 38 and 39: buggery

10. CoSO is happy to see the last remnants of legislation mentioning buggery (with its historic connection to religious heresy) as a specified crime removed from the statute book and replaced, where appropriate, with the offence of rape, and the repeal of the remaining provisions of the Homosexual Offences (Northern Ireland) Order 1982, which are no longer relevant.

Consultation points 47 and 48: Outdoors and public sexual activity

11.  The proposed change to the law on public sexual activity is the part of the Review that probably affects gay men the most. It must be approached fairly and carefully as over the years so many have ended up in court for such non-private sexual activity. 

12.  As this year, in particular, has shown, large numbers are still being prosecuted with all the press attention and stigma this creates, despite the offences being so minor as to be usually punished with a fine. The law should not feed moral panics and should be reasonable, calm, and cool while responses to minor offences should be proportionate to the crime

13.  Whether all sex out-of-doors is illegal is an issue we would want considered in the next stage of your process. It is our understanding that in certain circumstances it may not be illegal, those circumstances being where it would be difficult for a member of the public to see precisely what is going on, and whether the parties have retained all or most of their clothes. Examples might be where the people are deep in woodland or in a car parked out of the way. Intention is surely also an issue in deciding whether a particular instance is prosecutable. 

14.  We would want to encourage a graduated response from the PSNI and the Public Prosecution Service (PPS) most particularly in relation to consideration of the use of formal cautions. The question then arises, as the Review asks, what offences and what type of law should apply to those cases where prosecution is contemplated?

15.  As a matter of broad policy, CoSO would wish instances of non-private sexual activity only to be prosecutable where someone other than a police officer is willing to give evidence of observing offensive activity. This would make these offences similar to others such as assault or robbery where an involved witness or victim would normally be required; especially if no other or no better evidence was available. Indeed we are aware that police will simply not prosecute in many of the latter types of cases when the victim is unwilling to give evidence. 

16.  We ask why gay and bisexual people should be treated differently in this area of public prosecution policy, believing a Section 75 Equality Impact Assessment would find the practices of public authorities in the area inappropriate. It is unusual for the police to take on the role of offended members of the public but it is traditionally done where public sex offences by gay men are concerned.

17.  It is instructive to compare the position of England with Northern Ireland in relation to the law on public sexual activity to decide whether an approach is needed that differs from the Review’s recommendations.

18.  In England, three offences deal with this type of activity:

(1) The common law offence of outraging public decency covers lewd, obscene or disgusting behaviour is tri-able on indictment, and, since an amendment in the Criminal Justice Act 2003, summarily i.e. in a magistrates court;

(2) Section 71 of the Sexual Offences Act 2003 makes it an offence for a person to engage in sexual activity in a public lavatory. Official guidance on this section states it is not necessary for anyone to have been alarmed or distressed by this activity while activity is regarded as sexual if a reasonable person would, in all the circumstances but regardless of any person's purpose consider it to be sexual. A distinct definition of sexual is used in this section because it is unlikely that the third party who witnesses the activity will have information about the purpose of the defendant. For this reason, the sexual activity is limited to that which a reasonable observer would see as unambiguously sexual; and
(3) Section 5 of the Public Order Act 1986 which states: A person is guilty of an offence if he: 

· uses threatening behaviour, abusive or insulting words or behaviour or disorderly behaviour, or 

· displays any writings, signs or other visible representation which is threatening, abusive or insulting

· does either of the above within the hearing or sight of a person likely to be caused harassment, alarm or distress thereby. 

· An offence committed under this section may be committed in a public or private place. A person found guilty is liable on summary conviction to a fine not exceeding level 3 on the standard scale.
19.  In Northern Ireland there are three offences but two of them differ from those in England: 

(1) The common law offence of outraging public decency, which is only tri-able by indictment. The Review recommends that, as happened in England, the law is amended to make this offence summarily tri-able in Northern Ireland;

(2) Section 71 of the Sexual Offences Act 2003 (sexual activity in a public lavatory), which is identical to England. On summary conviction, a person is liable to imprisonment for a term not exceeding 6 months or a fine not exceeding level 5 on the standard scale or both. This charge is often used here. Usually a fine is imposed but sometimes a suspended prison sentence; and

(3) The offence of indecent behaviour in Section 9 of the Criminal Justice (Miscellaneous Provisions) Act 1968 (Northern Ireland): “Any person guilty of any indecent behaviour in any street, road, highway or other public place, or in any place to which the public have access (whether as of right or by permission and whether subject to or free of charge), shall be guilty of an offence and shall be liable, on summary conviction, to imprisonment for a term not exceeding six months or to a fine not exceeding level 3 on the standard scale, or to both.” This charge is used frequently in cases of outdoor sex, but is not specific to matters sexual. The indecent behaviour is undefined, leaving the question of what is indecent to the police (or the mood of the times) unlike the English equivalent law which speaks of an act “within the hearing or sight of a person likely to be caused harassment, alarm or distress thereby”. Section 9 also carries a maximum sentence of 6 months imprisonment unlike England’s near equivalent whose maximum penalty is a fine.

20.  The Review states that “practitioners on the Review Steering Group believed that the offence of indecent behaviour as set out in Section 9 of the Criminal Justice (Miscellaneous Provisions) Act 1968 is adequate to deal with sexual behaviour in public.” This charge, as is pointed out above, is not exclusive to sexual behaviour. However it is used quite frequently in outdoor sexual activity cases, and used to be in those relating to public lavatories when the person was alone. 

21.  This statement of reliance on the offence of indecent behaviour due to its “adequacy” appears to be at odds with the Review’s recommendation to make the common law offence of outraging public decency tri-able in a magistrate’s court. This is proposed “to enhance the level of protection afforded by the law and to make it easier to prosecute this offence”. 

22.  We do not accept there is evidence of any need for such a change while the offence of indecent behaviour with a possible jail sentence remains on the statute book in Northern Ireland. Either there should be, in Northern Ireland, the common law offence of outraging public decency, amended to be tri-able summarily and by indictment, or the offence of indecent behaviour, but not both. 

23.  CoSO’s preferred alternative is the enactment of Section 5 of the English Public Order Act 1986 replacing Section 9 of the Criminal Justice (Miscellaneous Provisions) Act (Northern Ireland) 1968, alongside the outraging public decency change duly amended. This puts Northern Ireland on a par with England and gives those charged a chance to argue whether the incident concerned was actually an offence. It removes the phrasing of indecency, which is one that because of the social stigma attached encourages thoughts of self-destruction in those accused, and obliges the police to consider outdoor sex problems not as something requiring a draconian response but instead one which also ascertains just how alarming and distressing the activity was to the public. This change ending the use of the term indecency would meet the Review’s proposal of moving such law effectively into a public order/nuisance base.
24.  If the indecent behaviour charge relating to sexual activity in a public place is not replaced then the possible prison term should be replaced with a fine.

25.  The document states that the “Review received support for an offence of sexual activity in public lavatories from a number of gay rights groups” when recommending that the particular offence in the Sexual Offences Act 2003 of sexual activity in a public lavatory continues to apply in Northern Ireland. CoSO is not aware of this being the case or, what the context was, if so stated. We would prefer such activity to be dealt with in a public order/nuisance legislative base along with other non-private activity as the Review asks when wondering if the offence “should remain as part of a body of law on sexual offences or whether it should ideally be placed in another legislative base and treated primarily as a public order/nuisance type offence”.

26.  It is our experience and belief that such activity is rarely noticed by members of the public. This was validated recently in the Coleraine cottaging case (January 2006) when ten men pleading guilty were prosecuted, fined and then experienced horrendous criminal consequences with homes and property attacked. Despite a request from the judiciary for restraint by the media their names and photographs appeared in the Belfast Telegraph and local media, compounding problems for the individuals concerned. All the accused were convicted on their own statements and or by virtue of police observation and not as a result of a specific complaint. 

27.  At a subsequent meeting with CoSO, senior police officers accepted that that operation did not follow best practice. The Coleraine police and the PPS had not operated a graduated response and the level of police activity was not proportionate to the alleged crimes which were minor and victimless. The round-up was therefore discriminatory. 

28.  The senior officers indicated that it should not happen again but we feel that, if the law is not coherently and fairly drawn, such assurances can only lack credibility. Those police actions are perceived in the gay community as a lingering legacy of the relatively recent total criminalisation of gay men, a form of institutionalised homophobia where a whole community is seen as needing to be kept in check and mass actions are taken. Such an attitude is difficult to shake off and the law needs to take that into account. Where such activity is reckoned to be offensive we believe as already stated that a complainant should be required to give, or be prepared to give, evidence to that effect in order to curb the tendency to continue these old-fashioned provincial police purges.

29.  We would be happy to meet with the NIO Sexual Crime Unit to discuss this response if it would be of assistance.
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