18.0
The ‘religious ethos’ exemption (Article 4.2 FEED)

18.1
The Commission notes that the draft Regulations leave undisturbed the GOR in Article 70(1) FETO.  In consequence, there is no opportunity to invoke the ‘religious ethos’ exemptions which, in the Commission’s view, were not appropriate to the legal situation in Northern Ireland. The Commission has taken an unequivocal view that the ‘religious ethos’ exceptions only apply to GORs in relation to ‘religion or belief’.  Given the existing the GOR in FETO, there is no room to invoke Article 4.2 FEED in any context in NI.  There is nothing in the FEED which could justify the invocation of ‘religious ethos’ in relation to any other ground in FEED. We note with interest the approach advocated by Lord Lester in the original draft of his recent Private Member’s Bill introduced into the House of Lords. Lord Lester originally advocated an exclusion clause in his Bill based upon a requirement that a person be of a particular sex or sexual orientation which is necessary to comply with the doctrines of the religion or avoiding the religious susceptibilities of significant number of its followers.
  It would be patently contrary to the Directive to seek to utilise ‘religious ethos’ or any other form of words to justify exceptions to the non-discrimination principle in relation to any other ground.  Indeed, Article 4.2 FEED provides that even the use of a ‘religious ethos’ exception in relation to ‘religion or belief’ “should not justify discrimination on any other ground”. 

18.2
In particular, the Commission rejects any distinction between ‘sexual orientation’ and ‘sexual practices’.  Such a distinction is unsustainable.  It is equivalent to making a distinction between ‘religious belief’ and ‘religious practice’, eg you are not being dismissed because you are a Catholic/Protestant but because you go to church on Sunday. We are satisfied that the FET would not entertain such a distinction in relation to ‘religious belief’ and hence are satisfied that it is unsustainable in relation to sexual orientation.  Applying the accepted ‘but for’ test in case law on direct discrimination, the Commission is satisfied that any attempt to invoke religious ethos in relation to ‘sexual practices’ as opposed to ‘sexual orientation’ will fall foul of the direct discrimination prohibition in the FEED and strongly seeks to dissuade the OFMDFM from seeking to invoke such an exception in the Sexual Orientation Regulations.

19.0
School Teachers’ Exemptions

19.1
The Commission notes that the draft Regulations amend FETO so as to narrow the teachers’ exemption to the recruitment of teachers. The Commission is of the view that the teachers’ exemption should be removed. It retains the duty to keep it under review and will continue actively to consider ways of promoting equality of opportunity in education and teachers’ employment. 
� It should be noted that this proposal was excised from the Equality Bill eventually proposed by Lord Lester in the House of Lords, see Schedule 2, para 14.





