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30 October 2003
Dear Mr Knox

IMPLEMENTATION OF EU EMPLOYMENT FRAMEWORK DIRECTIVE

SEXUAL ORIENTATION REGULATIONS - EXCEPTION FOR PURPOSES OF ORGANISED RELIGION

I undertook to contact you again on receipt of legal advice, when our position on this complex issue would be clearer.

As you know our former Minister had agreed the principle of the inclusion of an exception for the purposes of an organised religion in the sexual orientation regulations.  One of our main concerns, due to the non-regression requirement of the Directive, has been to ensure that such an exception would not contravene this principle, particularly in relation to NI’s existing Fair Employment and Treatment legislation (FETO). 

Legal advice now received has confirmed that the introduction of an exception to the sexual orientation regulations for organised religions is not likely to lead to regression in relation to the FETO provisions.  We have therefore drafted a new provision at regulation 8, “exception for genuine occupational requirement etc”, which follows the wording of the equivalent GB regulation. You are invited to consider and comment on the draft regulation which is set out in the attached Annex.  

You will appreciate that, given the approaching implementation date for the Directive, the matter is now one of great urgency and I am sorry that we have not been in a position to contact you before now.  To enable me to convey your views for consideration by the Minister I should be grateful for your response by 14 November.  I apologise for this very tight deadline.  

Yours sincerely

P McAULEY (Mrs)










ANNEX 

DRAFT EMPLOYMENT EQUALITY (SEXUAL ORIENTATION) REGULATIONS (NORTHERN IRELAND) 2003

EXTRACT SHOWING REVISED REGULATION 8 

“Exception for genuine occupational requirement etc

     8.—(1)   In relation to discrimination falling within regulation 3 (discrimination on grounds of sexual orientation)—

(a) regulation 6(1)(a) or (c) does not apply to any employment;   

(b) regulation 6(2)(b) or (c) does not apply to promotion or transfer to, or training for, any employment; and

(c)
regulation 6(2)(d) does not apply to dismissal from any employment,

where paragraph (2) or (3) applies.

     (2)   This paragraph applies where, having regard to the nature of the employment or the context in which it is carried out—

(a)
being of a particular sexual orientation is a genuine and determining occupational requirement;
(b)  it is proportionate to apply that requirement in the particular case; and

(c)  either—

(i) the person to whom that requirement is applied does not meet it, or

(ii) the employer is not satisfied, and in all the circumstances it is reasonable for him not to be satisfied, that that person meets it,

and this paragraph applies whether or not the employment is for purposes of an organised religion.
    (3)  This paragraph applies where—

       (a)  the employment is for purposes of an organised religion;

       (b)  the employer applies a requirement related to sexual orientation—

(i)  so as to comply with the doctrines of the religion, or

(ii) because of the nature of the employment and the context in which it is carried out, so as to avoid conflicting with the strongly held religious convictions of a significant number of the religion’s followers; and

       (c)  either—

            (i)  the person to whom that requirement is applied does not meet it, or

(ii) the employer is not satisfied, and in all the circumstances it is reasonable for him not to be satisfied, that that person meets it.”
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