Amending the European Treaties

1. The EEC treaty, or treaty of Rome, dates from 1957. It was amended by the 1986 Single European Act. The next major step was the Treaty on European Union ('TEU'), agreed at Maastricht in 1992; the EEC became the EC. This treaty was amended at Amsterdam (1997), and again  in Nice (2000). The TEU and the Treaty establishing the European Community ('TEC') are two separate but related instruments.

2. In terms of the principle of the equal treatment of men and women, a major advance was made with the agreement on social policy, annexed to a protocol to the Maastricht treaty. This was because the United Kingdom secured an opt out in the negotiations. Article 6(3) of the protocol provided, with regard to the equal pay principle, for positive action. It was only in 1997, that equality between men and women was added to the treaties proper, applying throughout the EC: articles 2 and 3(2), under principles; and, under social provisions, articles 137(1) and 141(3) and (4); article 141 is the former article 119 on equal pay, to which has now been added equal treatment and positive action
.

The Extension of the Principle of Equal Treatment

3. The most important aspect of the Amsterdam treaty is article 13 TEC (inserted as article 6a EC of the Maastricht treaty
), under part 1 on 'principles'. Article 13 reads:

Without prejudice to the other provisions of this Treaty and within the limits of the powers conferred by it upon the Community, the Council, acting unanimously on a proposal from the Commission and after consulting the European Parliament, may take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.

The provision was, of course, permissive and not mandatory. The Amsterdam treaty was signed on 2 October 1997. It entered into force on 1 May 1999. There followed speedy action by the Commission. This action, comparing articles 12 and 13, has to be construed narrowly, when examining the acts of the Council, given that its competence is defined by: 'within the limits of the powers conferred by [the Treaty] upon the Community'.

The Implementation of Article 13 TEC

4. On 25 November 1999, the Employment and Social Affairs Directorate General of the Commission published three texts:

· a proposed Council Directive establishing a general framework for equal treatment in employment and occupation (with an explanatory memorandum
) ('the equal treatment Directive');

· a proposed Council Directive implementing the principle of equal treatment between persons irrespective of racial or ethnic origin (with an explanatory memorandum
) ('the race Directive');

· a proposed Council decision establishing a Community Action Programme to combat discrimination 2001-2006
.

There followed a communication from the Commission to the Council, the European Parliament, Economic and Social Committee and Committee of the Regions: [1999] OJ C369/03, 21 December 1999.

5. I don't propose to discuss this article 13 TEC initiative in full. (The idea of two Directives, one general the other particular
, gave way to making the race Directive a priority
: political agreement was reached by the Council on 6 June 2000: Council Directive 2000/43/EC). Hereafter, I will refer only to the equal treatment Directive, from which racial or ethnic origin was to be deleted.)  I simply want to make a number of relevant points about proposed European equal treatment law. 

6. One, the addressees were 'the Member States' (then article 18). There were no opt outs or derogations for particular regions, industries or professions. Two, the ground of gender (men and women) was extended to: racial or ethnic origin; religion or belief, disability, age or sexual orientation. The absence of sex, now provided for expressly in article 141 TEC, counts against this list being illustrative of a general principle (then article 1). Three, the principle of equal treatment was being extended from Council Directive 76/207/EEC, meaning the case-law of the ECJ on men and women was relevant. Four, discrimination was defined as direct and indirect (then article 2). Five, the material scope was further specified compared with 1976, but remains essentially the world of work (then article 3). Six, the exceptions were threefold: first, for 'genuine occupational qualifications' (following the 1976 Directive) (then article 4); more exceptions for the ground of age than other grounds (then article 5); and positive action (then article 6), inspired in part by article 141(4) TEC - which applies only to men and women. The Commission stated in the explanatory memorandum: 'as positive action measures are a derogation form the principle of equality, they should be interpreted strictly, in the light of the current case-law on sex discrimination [Kalanke and Marschall being cited].'  Seven, the burden of proof was reversed (then article 9). Eight, the implementation date was to be 31 December 2002 (then article 15).

7. The equal treatment Directive had a coherence based on extending the law on men and women to other groups. Mention should also be made of a proposed Directive of the European Parliament and Council, amending Council Directive 76/207/EEC to bring it into line with the article 13 TEC initiative.
  The explanatory memorandum accompanying this Directive stressed that positive action as between men and women was now to be based on article 141(4) TEC: 'The proposed Directive puts this obligation in concrete terms and takes account of the case law of the European Court of Justice, which comprises 40 judgments in the last 25 years.'  

8. The equal treatment Directive was amended by the European Parliament on 5 October 2000, and the Commission issued an amended proposed Directive on 12 October 2000. 

9. The relevant changes were as follows. One, the addition of 'the constitutional traditions common to the Member States' to article 6(2) TEC in the first recital of the preamble. Two, the first exception in then article 4 was altered to 'genuine occupational requirement', and substantially redrafted. Any instance had to have a legitimate objective, and the requirement had to be proportionate. But there was a loosening up of the restriction, for 'public or private organisations based on religion or belief'. The explanatory memorandum stated this was to allow for 'social work' by religious organizations. Three, the positive action provision in then article 6 was brought more into line with the spirit of article 141(4) TEC.
  Four, under implementation in then article 16, provision was made for the social partners, at their joint request, putting into effect the principle of equal treatment through collective agreements. Five, under reporting in then article 17, reference was made to 'the principle of integration of equal-opportunities policy'. 

The Council of Employment and Social Affairs Ministers of 17 October 2000

10. This document then went to the member states, in particular the lead departments and ministers. (However, a Council working group had negotiated on the original text in private, using documents largely in French. This reported to COREPER 1
 in early October 2000, there being three meetings on the Directive. This COREPER text was not received in London until 16 October 2000). Ministers, therefore, did not actually consider the Commission proposal on 17 October 2000. Nor did they take account of the Europeam Parliament's amendments, as required by article 13 TEC. The political bargaining conducted by officials in Brussels for much of 2000 was continued by national ministers lacking familiarity with the text and the issues. 

11. The house of lords select committee on the European Union was to comment shortly afterwards: 'with a [French] Presidency desperate for unanimous agreement, any Member State [could] effectively force the Council to accept their demands…Nine months of detailed examination by the working group failed to produce a text to which all fifteen Member States were prepared to agree…Hurried last-minute bargaining is not the way to prepare good legislation…We note that of the major changes agreed by the Council…all but one were additional exemptions; the final change was the extension of the implementation period from three to six years…The general structure and the underlying objectives…were agreed by this stage - but the UK and Ireland were able to exploit the situation to secure agreement to specific provisions weakening the application of the principle of equal treatment.'

12. At this point, it is necessary to trace events in Dublin and London separately. 

Dublin: 'pushing at an open door'

13. Though it was not obvious at the time, it is now clear that religious interests throughout the European Union had been alarmed by the prospect that then article 4 ('genuine occupational [qualifications] requirement') would restrict their abilities to discriminate. It may be inferred that the opinion of the European Parliament of 5 October 2000 would have satisfied most in the fifteen member states. However, most lobbyists, including those beseeching the Irish government, were railing against the text of 25 November 1999.
  (So much had been evident in the house of lords debate in London on 30 June 2000.)  

14. On 2 October 2000 - according to Irish Times reports
 - the taoiseach, Bertie Ahern, had received a religious delegation (this was three days before the European Parliament opinion.)  Gone were the days of direct catholic interference in politics.
  The Bishop of Clogher and Fr O'Connor of Dublin were accompanied by five protestants representing three churches
. Subsequently, the Irish government represented itself as concerned with minorities, such as Buddhists!
. It was at this meeting, seemingly, that Dublin decided to try and amend then article 4 of the equal treatment Directive. However, it would not do this through COREPER. (The delegation had a good argument in domestic law: section 37 of the Employment Equality Act 1998, which the churches had inspired originally, exempted 'religious, educational or medical institution[s]…under the direction or control of a body established for religious purposes' in two ways; one, they could discriminate on the ground of religion 'in order to maintain the religious ethos of the institution', and, two, they could take reasonable action to prevent employees from 'underminging the religious ethos of the institution'.) 

15. The catholic bishops' spokesman said later that, as regards protecting religious education, in Northern Ireland, and in the Republic, the delegation had been 'pushing at an open door'.

A Human Rights Commissioner

16. One of the pushers, representing the methodists, was the Rev Harold Good. (He has not contradicted press reports of his role.)  The Rev Good lives and works in Northern Ireland, and has been, since March 1999, a member of the Human Rights Commission there. It is not known how he reconciles his public appointment in one jurisdiction, with his lobbying of the government of another state. The Human Rights Commission has not, so far, expressed any view on the matter.
  However, in its first annual report
, under 'education work', the Commission listed seven issues of concern given the Human Rights Act 1998. The sixth is: 'exempting the appointment of teachers from [Northern Ireland's] fair employment legislation'. But the exemption is precisely what the delegation of clerics and lay members to the Irish government was seeking to protect from Brussels.

Permitted Religious Discrimination

17. At this point it is appropriate to look at article 4, as proposed by the Commission, and after agreement in the Council on 17 October 2000. [Deletions] and additions are shown thus:

Preamble

…

(23) In very limited circumstances, a difference of treatment may be justified where a characteristic related to religion or belief, disability, age or sexual orientation constitutes a genuine and determining occupational requirement, when the objective is legitimate and the requirement is proportionate….

…

Article 4

[Genuine] O[o]ccupational requirements

1. Notwithstanding Article 2(1) and (2), Member States may provide that a difference of treatment which is based on a characteristic related to any of the discriminatory grounds referred to in Article 1 shall not constitute discrimination where, by reason of the nature of the particular occupational activities concerned or of the context in which they are carried out, such a characteristic constitutes a genuine and determining occupational requirement, provided that the objective is legitimate and the requirement is proportionate.

2. [Notwithstanding paragraph 1, the Member States may provide that in the case of public or private organisations based on religion or belief, and for the particular occupational activities within those organisations which are directly and essentially related to religion or belief,] Member States may maintain national legislation in force at the date of adoption of this Directive or provide for future legislation incorporating national practices existing at the date of adoption of this Directive pursuant to which, in the case of occupational activities within churches and other public or private organisations the ethos of which is based on religion or belief, a difference [in] of treatment based on a person's religion or belief shall not constitute discrimination where, by reason of the nature of these activities or of the context in which they are carried out, a person's religion or belief constitute [sic] a genuine, legitimate and justified occupational requirement, having regard to the organisation's ethos. This difference of treatment [may not, however, give rise  to any discrimination on the other grounds referred to in Article 13 of the EC Treaty] shall be implemented taking account of Member States' constitutional provisions and principles, as well as the general principles of Community law, and should not justify discrimination on another ground.

Provided that its provisions are otherwise complied with, this Directive shall thus not prejudice the right of churches and other public and private organisations, the ethos of which is based on religion or belief, acting in conformity with national constitutions and laws, to require individuals working for them to act in good faith and with loyalty to the organisation's ethos.

18. This is a remarkable article, in a Directive which remains relatively well drafted. The distinct contributions of the Irish draftsman are clear: 'national practices'; 'national constitutions and laws'; 'to act in good faith and with loyalty to the organisation's ethos' (minor amendments appear to have been made by other ministers, and the preamble may prove decisive in limiting the effects of article 4). 

19. The original exception in Council Directive 76/207/EEC had envisaged waning away with time, in accord with a liberal-democratic worldview
. Almost 25 years later, in a major venture in secondary anti-discrimination legislation, the Irish government - apparently - committed the European Union to tolerance of widespread cultural control (extending beyond major churches into the territory of organizations with a religious ethos). 

20. I say apparently, because the jurisprudence of the ECJ remains that the principle of equal treatment is to be construed broadly and any derogation, such as article 4, construed narrowly. Most likely, if Irish courts indulge Irish national practices, through the Oireachtas, the ECJ will, in considering Irish and other cases, significantly limit the effects of the Irish intervention.

The Council of Ministers

21. Nevertheless, it was a considerable morale booster for religious and other interests which had been alarmed in the summer of 2000. How did the Irish do it?  Again, I am limited to press reports, though I have also spoken to journalists who were covering the Council in Luxembourg on 17 October 2000.

22. That morning, the Irish Times reported that the Republic might veto the Directive. John O'Donoghue, the minister for justice, equality and law reform, was said to have consulted 'church leaders and educational interests' the day before. Normally, a junior minister, Tom Kitt, responsible for labour affairs, consumer protection and international trade, attends the Employment and Social Affairs Council. This time, the lead was taken by John O'Donoghue on behalf of the Irish cabinet. 

23. The Council was chaired by Martine Aubry, the then French employment minister (also known for being Jacques Delors's daughter). The official press release of this 2296th meeting included: 'After difficult negotiations the Council reached unanimous political agreement…Agreement was finally reached on the basis of a compromise text which accommodated the difficulties encountered by certain Member States concerning, in particular, the possibility of churches and organisations the ethics [sic] of which are based on religion or belief of apply different treatment on account of essential, legitimate and justified professional requirements.'

24. The Irish Times elaborated: 'as Mr O'Donoghue left Luxembourg after an ill-tempered, 12-hour meeting, the EU [French] Presidency cast doubt on his interpretation of the new equality Directive and complained that Ireland gave no warning of its doubts  about the original draft.'  The minister was quoted as saying: '"I don't believe we squandered any goodwill. It's very unusual for Ireland to put its head above the parapet like this. We've always sought to compromise with others.'"

25. Three positions seem to have crystallized. One, a (say) catholic school could insist upon a catholic to teach religion (a concession which ignores multi-faith education). Two, a catholic school could insist upon a catholic to teach even mathematics, regardless of whether he/she was competent (competence only comes into it if there is another catholic candidate). And three, any catholic-owned or controlled institution (including hospitals) could insist upon catholic secretaries, drivers, gardeners and cleaners etc. etc.

26. Martine Aubry was reported afterwards as interpreting article 4 in terms of the first position.
  The second was undoubtedly achieved by the amended text. And John O'Donoghue claimed victory for the third position: Irish national practices (whether legal or not?) would be unaffected by this important European  Directive (an argument now available in the other 14 member states). 

27. The Commissioner, and her ministerial colleagues, also appear to have missed the probable human rights significance of the Irish requirement, whereby employees may not undermine their institution's religious ethos, being adopted by the European Union: there are surely articles 8, 9, 10, and 11 of the European Convention on Human Rights points here.

London: Northern Ireland is different!

28. There is no reference to the United Kingdom in reports of this Council. London was represented by its two usual junior ministers: Tessa Jowell, minister for the new deal in the department of education and employment; and Alan Johnson from the department of trade and industry. There was no Northern Ireland Office attendance, though Peter Mandelson, the secretary of state, had once presided over trade and industry. However, his impact on the Commission's amended proposal on 17 October 2000, whether negotiated earlier in the working group or COREPER, was undoubtedly greater than that of the Irish justice minister.

29. It is impossible to comprehend any particular Northern Ireland policy of London's without appreciating two mantras of United Kingdom statecraft after 30 years of terrorist violence. The first is that Northern Ireland is different; ministers and officials never say how
, much less appreciate that, by their special treatment, they help make it different. The second mantra, laid down in the 1990s is simply: the peace process
. Mere utterance allows for the suspension of reason, and the abandonment of the need for argument - apparently necessary for good public administration in all other times and places.

Permitted Religious Discrimination

30. At this point it is appropriate to look at article 15, which was agreed on 17 October 2000 without apparently any fuss:

PREAMBLE

Recital (34)

The need to promote peace and reconciliation between the major communities in Northern Ireland necessitates the incorporation of particular provisions into this Directive.

…

PARTICULAR PROVISIONS

Article 15

Northern Ireland

1. In order to tackle the under-representation of one of the major religious communities in the police service of Northern Ireland, differences in treatment regarding recruitment into that service, including its support staff, shall not constitute discrimination insofar as those differences in treatment are expressly authorised by national legislation.

2. In order to maintain a balance of opportunity in employment for teachers in Northern Ireland while furthering the reconciliation of historical divisions between the major religious communities there, the provisions on religion or belief in this Directive shall not apply to the recruitment of teachers in schools in Northern Ireland in so far as this is expressly authorised by national legislation.

31. I will look first at the law as applied to teachers in Northern Ireland, and then at policing. This requires an examination of the policy antecedents to a consideration of the equal treatment Directive in the United Kingdom in 2000.

Teachers in Northern Ireland

Religious and Political Discrimination

32. Reference was made above to the Northern Ireland Constitution Act 1973, and the Northern Ireland Act 1998.

33. In the former, part III was devoted to the prevention of religious and political discrimination. This was direct discrimination only. Section 17 prohibited legislation which 'discriminated against any person or class of persons on the ground of religious belief or political opinion'. It replaced section 5 of the Government of Ireland Act 1920. Legislation could be referred by the secretary of state to the judicial committee of the privy council for a decision on validity (section 18). Section 19 made discrimination by public authorities unlawful. 

34. A statutory tort was created. Arguably, Westminster also created a human right not to be discriminated against on one if not two of the specified grounds. The Northern Ireland courts were to have nearly three decades of experience interpreting section 19 (religious and political discrimination), drawing also upon gender, race and disability discrimination legislation transferred from Great Britain. 

35. The Northern Ireland Act 1998 - the second full devolution measure since 1968 - re-acted and developed this law: sections 6(e) (legislative competence of the assembly); 24 plus 90 to 92 and schedule 11(executive competence); 79 to 83 and schedule 10 (judicial scrutiny); 76 plus 90 to 92 and schedule 11 (discrimination by public authorities). 

36. However, it is the Fair Employment Acts of 1976 and 1989, now re-enacted (with some amendments) as the Fair Employment and Treatment (Northern Ireland) Order ('FETNIO') 1998, SI 1998/3162, which governs teachers in Northern Ireland. 

37. Here, the story is again one of exception (part VIII of the order). Article 70 contains three: for clergymen or ministers; private households; and where 'the essential nature of the job requires'. Article 71 is for 'school teachers':

(1) Subject to paragraph (2), this Order does not apply to or in relation to employment as a teacher in a school.

(2) The [Equality] Commission shall keep under review the exception contained in paragraph (1) with a view to considering whether, in the opinion of the Commission, it is appropriate that any steps should be taken to further equality of opportunity in the employment of teachers in schools.

(3) …

(4) …

(5) …

schedule 2 [all dealing with Commission investigations].

The exception is for all school teachers in Northern Ireland, school being defined in the Education and Libraries (Northern Ireland) Order 1986, SI 1986/594: article 2(2). Sir Robert Cooper, former chairman of the Fair Employment Commission, told the House of Lords Select Committee on 5 April 2000: the teachers' exception was proposed 'for all sorts of reasons which I think are complicated but are probably valid'; the major problem was avoiding giving catholic teachers a monopoly in their own schools, and equal opportunities in state or protestant schools (thus all teachers were exempted from the principle of fair treatment); there had been no move, by the government of from within the Commission
, to stop exempting teachers from fair employment and treatment legislation during his time at the Commission.
  

Domestic Legislation and the Equal Treatment Directive 

38. Looking at article 71 of FETNIO 1998, it may be argued that the provision for commission investigations was so as to make the exemption proportionate. However, it is difficult to see what purpose was being pursued (Westminster was conceding to catholic power, and in practice disadvantaging protestant teachers). Paragraph (2) clearly indicates that there was little or no equality of opportunity given the exception. Further, it would have to be removed if there was to be equality of opportunity for all teachers in Northern Ireland. 

39. However, article 15(2) of the Directive (see above), gives two reasons for exempting domestic legislation (of whatever nature) from the equal treatment principle. One, 'in order to maintain a balance of opportunity in employment for teachers in Northern Ireland' (in French: 'afin de maintenir un équilibre dans les possibilités d'emploi pour les enseignants en Irlande du Nord''
). This clearly contradicts national legislation. It is, in other words, meaningless. Two, 'furthering the reconciliation of historical divisions between the major religious communities there'. This is spurious. The separate education of catholics and protestants is related to communal division. The proof of this is the emergence in the last twenty years of a voluntary movement for publicly funded integrated education; the state, while responding, is failing fully to meet popular demand. 

40. Article 15(2) is unlikely to survive judicial scrutiny by the ECJ. Since it states that the Directive will not apply to teachers in Northern Ireland, domestic courts will have no occasion to consider it directly (they would have difficulty interpreting 'in so far as this
 is expressly authorised by national legislation').

41. There is a considerable irony here, as a result of the separate Irish and United Kingdom interventions, neither of which prevents the ending of the exception for teachers in Northern Ireland. 

42. 'The provisions on religion or belief' refers to a ground in article 1. However, it was the Irish who diminished protection against discrimination on the ground of religion or belief by their amendment to article 4. The catholic church clearly thought, when it was lobbying Dublin, that it was looking after interests in Northern Ireland. However, while article 4 applies to hospitals and any other institutions there, it does not apply to schools with an 'ethos…based on religion or belief' in Northern Ireland. That is the effect of article 15(2): 'the provisions on religion and belief in the Directive [including article 4] shall not apply…'.. Courtesy of the United Kingdom, and also under rules of legislative interpretation about general and particular provision, it disapplies article 4 as regards Northern Ireland schools. 

The interests of the catholic church as regards its schools in Northern Ireland are protected by, first, domestic legislation, and then by article 15(2). If the latter were to be nullified, article 4 would then apply. If article 4 were to fall in the ECJ, the church would be left with only domestic protection - now the responsibility of the Northern Ireland assembly. If the exception for teachers in Northern Ireland were to be removed, and the Directive survived unchallenged, then articles 15(2) and 4 would be of no use. The maintenance of catholic teachers in catholic schools will owe nothing to the Irish and United Kingdom amendments on 17 October 2000; articles 4 and 15(2) simply prevent the equal treatment Directive being used, after 2 December 2003, in domestic courts against national legislation.

� With a view to ensuring full equality in practice between men and women in working life, the principle of equal treatment shall not prevent any Member State from maintaining or adopting measures providing for specific advantages in order to make it easier for the under-represented sex to pursue a vocational activity or to prevent or compensate for disadvantages in professional careers.'  This is the provision the Economic and Social Committee argued for on 25 September 1996 (see above). Article 141(4) has to be read with declaration No. 28, attached to the treaty of Amsterdam: 'When adopting measures referred to in Article 141(4)…, Member States should, in the first instance, aim at improving the situation of women in working life.'
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� This had been the view of the employment and social affairs directorate general from the start: House of Lords, Select Committee on the European Union, 9th Report, EU Proposals to Combat Discrimination, HL Paper 68, 1999-2000, evidence, pp. 17-8, 27.


� Thus, John Major, then prime minister and leader of an anti-devolutionist party, wrote in his foreward to the 1995 Framework Documents: 'For reasons that are unique to Northern Ireland, devolution…has always been a central plank of Government policy  for Northern Ireland alone.'


� For a recent judicial example, see Re Williamson's Application [2000] NI 281, 291g per Kerr J.


� Having written the above, I located the following: 'The Minister was asked whether a specific exemption for Northern Ireland on the face of the Directive was appropriate, given that other Member States, present or future, might at some point  wish to overcome similar problems of historical under-representation of particular ethnic or religious groups. She replied that in the Government's view "the situation in Northern Ireland is unique", and so requires a specific provision…' (House of Lords, Select Committee on the European Union, 4th Report, The EU Framework Directive on Discrimination, HL Paper 13, 2000-1, para. 53).


� The Equality Commission is believed to have recently discussed the exception. However, it seems unaware of the duty it has to keep the exception under review. 


� Question 300. Interestingly, on the article 4 exception in the equal treatment Directive, Sir Robert said that the government had resisted religious pressure to allow churches to employ only coreligionists. It was left to the courts. He distinguished 'a representational role or proselytising' from 'the janitor' (Question 301).


� The first translation to emerge from the United Kingdom government was: 'In order to maintain equality of opportunity for teachers in Northern Ireland'.


� A reference presumably to 'the recruitment of teachers in Northern Ireland'. Domestic legislation cannot disapply a Directive. But will any legislation on teachers be enough?





