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Lord Waddington moved Amendment No. 87A:

Schedule 16, page 220, line 2, at end insert—

“After section 29J insert—

“29JA Protection of freedom of expression (sexual orientation)

In this Part, for the avoidance of doubt, the discussion or criticism of sexual conduct or practices or the urging of persons to refrain from or modify such conduct or practices shall not be taken of itself to be threatening or intended to stir up hatred.””

The noble Lord said: My Lords, it is highly unsatisfactory to be embarking on the amendment at this hour of the night in breach of the normal rules of the House. I will not, however, waste the time of the House by voicing my indignation, and I will go straight to the meat of the matter.

This morning, I received a very moving letter from the mother of a young man whom she believes was brutally murdered because he was gay. I can well understand such a person being desperately anxious that nothing should be done to weaken the protection which they hope may be afforded to gays by this new hate crime offence. I therefore start by making it plain that I did not in Committee, and do not now, seek to weaken the protection that the Government’s proposal is designed to give gay people. I have never set out to narrow the scope of the provision. My intention has been absolutely clear: to make clear what both the Government and I agree is outside the scope of the provision. By so doing, I hope to prevent any repetition of the scandals of recent years.

In our debate in Committee, a number of noble Lords expressed their general support for a free speech provision, but they also voiced criticisms of the then amendment. With the help of colleagues, to whom I am immensely indebted, we set out to meet all the concerns that were expressed in Committee and to find a form of words that were neutral and that could not by the greatest stretch of imagination be thought to be aimed at gays and calculated to encourage homophobic attitudes and behaviour towards them. I hope noble Lords will agree that, in seeking common ground and consensus, we observed the best traditions of this House. That is what it should be all about.

Some might say that the amendment is now so moderate in its terms that it merely states the obvious and is therefore unnecessary, but those who say that are, I fear, closing their eyes to what has really happened in recent years. The scandals to which we have often referred could not have occurred unless the police and sometimes the prosecution authorities had thought that threatening, abusive and insulting behaviour—the requisites for prosecution under the present Public Order Act—could be inferred from mere comment or criticism. How else can one explain the prosecution to conviction of the Bournemouth preacher, the investigation of the right reverend Prelate the Bishop of Chester, the arrest of Robin Page for a tasteless joke at a country fair, and the arrest and prosecution to conviction of the Oxford student for his jest about a gay horse? How else can one explain the interrogation of Lynette Burrows following comments about gay adoption, and the thoroughly disgraceful interrogation of the Fleetwood couple after they had complained about their council’s gay rights policy? If the police under the old law assumed that words about sexual matters must have been threatening and likely to cause distress without any supporting evidence to that effect, why should it be assumed that they would not infer threats and intention to stir up hatred under the new law?

In Committee, the Minister suggested that all our concerns might be met by guidance. But if guidance can be clear, so can the words of a statute. Surely our words are clear enough. Furthermore, guidance was in existence when all the abuses to which I have referred occurred, and which it entirely failed to prevent. Perhaps that was in part because the guidance was erroneous. When I read Policy for Prosecuting Cases with a Homophobic Element, published by the Crown Prosecution Service, I was astonished to find that it contained a definition of homophobia which does not correspond with that in any of the dictionaries that I have consulted. By my book, homophobia is hatred or fear of homosexuality or homosexuals. But the Crown Prosecution Service has invented its own definition and says that it embraces dislike, not hatred, of a person’s lifestyle.

I must make another point. The noble Lord, Lord Hunt, did not really address the undesirability of there being a free speech clause in the religious hatred offence but no free speech clause here. The noble Lord said that the free speech clause in the religious hatred offence had been added against the wishes of the Government, who had not thought that it was necessary. But the Government have accepted the position and have not chosen, for instance, to remove the provision during the passage of this Bill. I cannot believe that the noble Lord really thinks that it is desirable that there should be a free speech clause in the religious hatred offence but no free speech provision here.

The dangers are obvious of the police being led to believe that preservation of free speech is an important consideration in the one case, but not in the other. It is no good to say that there is no free speech clause in the racial hatred offence and that its absence has not caused trouble. When it comes to language touching on matters of sexual orientation, there has already been a load of trouble with the police misapplying the existing Public Order Act. It is our plain duty to try to prevent this continuing to happen.

Finally, the Minister referred to rap lyrics urging the killing of gay men and the hanging of lesbians. His comments seem somewhat irrelevant, for I doubt whether he thinks that his new offence will do much, if anything, to stop the use of such lyrics. I cannot believe that he thinks that a free speech amendment would license them. Instead of raising such irrelevances, it would be helpful if he would make plain that encouragement of violence against gays, or for that matter anyone else, is now already an offence under the Serious Crime Act 2007, which makes criminal the encouragement of crime—for example, the encouragement of violence against a person or a class of persons.

Plainly, my amendment will not weaken the protection sought to be given to gays. It is a sensible provision to prevent the repetition of abuses which have occurred all too often under the Public Order Act and to secure free speech. I commend it to the House and beg to move.

Lord Armstrong of Ilminster: My Lords, I have added my name to the amendment proposed by the noble Lord, Lord Waddington. I simply wish to say that he has said all that I could want to say. It seems to me that discussion or criticism of a particular sexual orientation can be expressed without giving rise to incitement to hatred. If it can be, it should be allowed to happen in the interests of free speech. I strongly support this amendment.

Lord Clarke of Hampstead: My Lords, my name is also attached to this amendment, and I am very proud that it is. In supporting the amendment, I cannot add much to what I said on the fifth day in Committee, but since then I have continued to receive letters from people who are worried about this clause. I am now more convinced than ever that the amendment before us is very necessary. If the House agrees with the amendment, it will do much to allay the doubt that troubles many people like me. On 3 March I quoted from one of the letters I had received, and this evening I would like to quote from a letter I have received in the past few days. The noble Lord, Lord Waddington, has already referred to the people who wrote from Fleetwood. Because of the hour, I will not read out the whole of the letter.

The letter is from two people who describe themselves as pensioners and Christians. They heard that the council where they live wanted to display homosexual leaflets around the area. The couple asked a council officer whether they could distribute Christian leaflets. They were told that no, they could not. The reason given by the official was that homosexuals would find it very offensive. They said that they were not aggressive and did not raise their voices. They went home. Two or three days later they found out that the man they spoke to at the council had alerted the police. Two six-foot tall policemen turned up at their door and they were interrogated in their own front room for 80 minutes. They were accused of making homophobic phone calls to the council. I will not go into the detail, but thank God that common sense prevailed. After a year of worry and stress, the police and the council eventually made a full apology which made the national news. Many noble Lords will know about the case.

Let us imagine it: two pensioners sitting in their front room, terrified by the police walking in. These are the things that I have opposed all my adult life, whether in apartheid South Africa, in Iran or in many other parts of the world. I was proud, as a member of the Labour Party and chairman of its international committee, to argue for free speech, and I find it hard to come to this House and have to plead that your Lordships will back a simple amendment that clarifies the issue and makes clear that there will be no infringement of free speech.

On 3 March I said:

“The concept of bringing in laws that forbid the precious right of free speech in our society is in itself a frightening prospect. In a nation such as ours, with proud traditions of freedom, even contemplating the suppression of opinions is frightening to all who genuinely want to be able to speak out against that which they think is wrong, harmful and potentially dangerous—they fear they will be treated as criminals. It is indeed frightening. Is this what our Government want?”.—[Official Report, 3/3/08; col. 927.]

I ask again: is this what the Government I have worked for all my adult life to get elected want? I find it offensive, and many of the people I have worked with over the years share my views.

In previous debates the Government have said that a free speech clause is unnecessary. It is said that the wording of the offence already strikes the right balance between preventing the incitement of hatred and the protection of free speech. If that is so, why not underline the need for balance by including a free speech clause? It is very straightforward. From what I have read, the Government do not object in principle to such a clause.

I was quite surprised when I was given a copy of a letter sent to my noble friend Lord Stoddart of Swindon—he is my noble friend. The letter takes up the issue of the Racial and Religious Hatred Act 2002. I may be a bit touchy, and as I get older I feel things that I should not, but this is a Minister writing to a Member of this House:

“I should also like to take the opportunity to clarify one further point, which you raised in your speech ... For the offence of stirring up religious hatred, Parliament added a clause to safeguard free speech. We did not then think it was necessary, and we do not think so now. But Parliament decided”.

Where I come from, that smacks of arrogance: Parliament makes a decision, but they still think they were right, and above the will of Parliament. I find that a little bit odd.

My view is that the criminal law should be clear in explaining what is and what is not an offence. If the Bill is enacted without a clause that protects freedom of expression, religious believers will be uncertain about what they can say as well as uncertain as to what they may discuss or debate on the subject of homosexual practice in their teachings.

I urge the House to give wholehearted support to the amendment and to demonstrate to the Government that we are seeking to protect the very precious principle of free speech. At Second Reading a number of illustrations were given by noble Lords that there is quite a lot of evidence that the public, the police and, on occasions, some courts have failed to take sufficient account of the protection of freedom of expression in cases which involve criticism of the practice of homosexuality. This is not about that issue; it is about the right of people to have a point of view and to express it. I hope that the House will support the amendment.

11 pm

Lord Elton: My Lords, perhaps I may beg the Minister to have in mind that the object of his legislation, as I understand it, is to take out the heat of the encounters between people with different views about sexual orientation. Where there is an entirely disproportionate reaction to criticism by one group of another of the sort we have heard from my noble friend Lord Waddington and from the noble Lord, Lord Clarke of Hampstead, will he pause to think what effect that is going to have on relations between the two groups in question? It must exacerbate them and therefore in order to achieve the policy objectives which the Minister has in bringing this before Parliament, there must surely be a clause such as my noble friend has devised to prevent that happening.

Baroness Turner of Camden: My Lords, I urge my noble friend not to accept this amendment. I spoke against it in Committee and my views have not changed, even though there has been a slight amendment to the original wording. I believe that it is necessary because there has been an increase in homophobic violence, some of it ending in death, as has already been reported. The Government are to be commended on introducing this Bill, which is designed to try to deal with that. It refers to incitement to hatred. It is not about expressions of opinion, it is about incitement to hatred. Clearly, that should be deplored in any event. It leads eventually to the commitment of homophobic actions.

I have had a number of letters about this amendment, some in support and some not. Those in support have often said that they oppose it on grounds of religion because they take the view that this is anti-Christianity. I have to say to my noble friend that I, as I am sure have a number of other noble Lords, have a number of friends who are devout Christians. For example, I was able last year to go to the civil ceremony of a couple of friends of mine, both of whom are devout Christians 
and both of whom spend a lot of time doing good works which they feel is an expression of their Christianity. Certainly, it is by no means a view held throughout the Christian community that this kind of action should be taken in relation to homosexuals. Not everybody holds the same view about homosexuality as the people who wrote to me in support of the amendment.

The Government have done the right thing in introducing this provision in the Bill. We are not talking about religion as far as the religious incitement is concerned, the different arrangements in relation to religious hatred and so on. Religion is a belief whereas sexual orientation may be a state of being. Therefore different arrangements should apply. It seems to me that the Government have made a genuine attempt to try to deal with an increasing problem of homophobia and violence against gays and lesbians. I think that they should be supported for it and I commend them for doing so.

Lord Monson: My Lords, I respectfully point out to the noble Baroness, Lady Turner, that there has not been a slight change in the original wording, there has been an enormous change in the original wording. It is much more moderate and makes no mention whatever of homosexuality. People should not only have a legal right to urge others to refrain from certain sexual practices, in certain circumstances I submit they have a moral duty to do so.

The United Nations Convention on the Rights of the Child, which has been ratified by the United Kingdom, deems a child to be anyone under the age of 18, and as such deserving of protection from physical and mental harm. In consequence of a change in the law about seven and a half years ago, forced through under the Parliament Act against the better judgment of the great majority of your Lordships, 16 and 17 year-olds can now legally be subjected to medically dangerous sexual practices in addition to relatively safe practices to which there can be much less objection. This is all the more paradoxical in the light of the Government’s determination with all the powers at their command to try to prevent under-18s from smoking, which in statistical terms is decidedly less dangerous than being sodomised.

As I said on the previous occasion, there is very little danger in practice of anyone being sent to prison for seven years, seven months or even seven weeks if this extremely modest and moderate amendment is rejected by the Government for the simple reason that no British jury would convict. However, there will on the other hand be a very great danger of the unfortunate ordinary policeman and policewoman being urged on by politically correct chief constables to step up their harassment of critics of such behaviour just as the right reverend Prelate the Bishop of Chester, Lynette Burrows, Robin Page and many others were inexcusably harassed.

Lord Smith of Finsbury: My Lords, I am loath to disagree with my noble friend Lord Clarke who has been a good and valued colleague for many years but I am afraid that I cannot agree with the conclusions of his very moving contribution to this debate. I hold no brief for anyone who causes unnecessary distress to anyone because they have made a joke or an inappropriate remark. However, let us not forget that the background against which the Government have placed this measure in the Bill is that every single day in this civilised country of ours people are abused, attacked, have hatred expressed against them and on some occasions suffer extreme violence simply because of their sexuality. That is the background which has led to the introduction of the measure in the Bill. In my book incitement to hatred on grounds of sexual orientation is as unforgivable and unacceptable in a civilised society as incitement to hatred on grounds of race or colour. I believe that it may have been when the noble Lord who moved this amendment served in the Home Office that that provision was rightly brought into the law of this land.

It seems to me that this amendment falls foul of two things. First, if it is simply about allowing people to express a view it is unnecessary because the measure as it stands in the Bill allows the expression of views. It is incitement to hatred that the measure is about. If all that the proposer of this amendment is interested in is ensuring that people should be free to speak their conscience, there is nothing in the Bill as it stands which prevents them doing so.

However, I have a greater fear about this amendment. For all the moderation and the consensual way in which the noble Lord quite rightly introduced it, my worry is that it will drive a coach and horses through the intention of the clause and it will allow those who stand up and incite hatred to take refuge in this clause, if it is amended, in justifying their behaviour. That to me would be a step backwards. Let us ensure that the law of the land protects the life and person of people whose only crime happens to be being different in their sexual orientation.

Earl Ferrers: My Lords, the noble Lord, Lord Smith of Finsbury, has made a very impassioned and understandable speech and it has been a moving one but I would ask the Minister to have fairly broad shoulders over these things. As with any argument, there is an argument on one side and there is an argument on the other side. The noble Lord, Lord Smith, said that day after day people were being damaged for being homosexuals. We all agree that that should not happen, so the ball can swing the other way and people can find that the things that they are doing which have been considered perfectly normal and reasonable are now coming under the sight of being illegal. One person said very effectively that a Christian who declares to an adulterer the Bible’s teaching that adultery is wrong should not be made a criminal by the state and face a jail sentence of up to seven years. That is so whether he is talking to an adulterer or a homosexual. People ought to be allowed to say what their views—and their religious views—are. We have heard the problems of the right reverend Prelate the Bishop of Chester. The police went over his speech because it was thought that he had said something wrong. I do not believe that that is what the law should encourage people to do. The amendment of my noble friend Lord Waddington, is, if I might respectfully say so, very carefully drawn so as not to infringe the Government’s desires to protect homosexuals; it merely states:

“For the avoidance of doubt, the discussion or criticism of sexual conduct or practices or the urging of persons to refrain from or modify such conduct or practices shall not be taken of itself to be threatening”.

So the Government’s desires to protect those who are homosexually oriented remain but the right to the freedom of speech also remains. I hope the Minister will have a broad mind over this because it is wrong to curtail the freedom of speech and without this amendment clarifying that, there is a great danger that that would happen.

The Lord Bishop of Newcastle: My Lords, this amendment succeeds one that was debated in Committee. In its original form it would have exempted certain sorts of speech or writing about sexual conduct from prosecution, even if they were threatening or intending to stir up hatred. Had I been able to be present then, I could not have supported it. But this new version is for the avoidance of doubt and so the question really hinges on whether it is necessary.

If we take the view that the definition of the offence is both sufficiently clear and narrow and the word used is threatening—not insulting, not abusive, but threatening—and if the Bill already meets concerns about possible loss of freedom of expression, that makes the amendment unnecessary. If, on the other hand, the argument is that the amendment will not do any harm and it conceivably might do some good in protecting freedom of expression, it can be entertained for two reasons. The first is that it would give some protection from petty harassment by overzealous police officers investigating vexatious complaints, as indeed has happened. Secondly, it can be argued that the amendment would be helpful in meeting concerns about the so-called chilling effect of the Bill on free speech and expressions of opinion. We need to listen carefully to what the noble Lord, Lord Smith, said. On balance, my view still is that what the amendment says would be much better in guidance to the police and to the prosecuting authorities on the interpretation of the Bill than it would be in the Bill.
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Lord Thomas of Gresford: My Lords, the interpretation of the Bill is not difficult because the offence, as defined, is using threatening words and behaviour with the intent of stirring up,

“hatred on the grounds of sexual orientation”.

What are the ingredients that the prosecution has to prove beyond reasonable doubt to the satisfaction of a jury or magistrates? The prosecution has to prove, first, that certain words or behaviour used by the defendant were threatening. I suppose that that could be seen as an objective test. Would the jury or the magistrates consider it to be threatening if those words were used about them? The second ingredient of intent to “stir up ... hatred” requires the jury or magistrates to be satisfied about the state of mind of the defendant and that he intended to stir up hatred. Those are strong words. It throws a considerable burden on the prosecution to satisfy the jury that there was an intent to stir up hatred. An intent to stir up hatred surely cannot be derived simply from discussion or criticism of sexual conduct or practices or from urging persons to refrain from or to modify such conduct or practices. That is not enough to satisfy the ingredients of this serious offence that the Government now propose to put on the statute book. 

Freedom of speech is not derived by clauses inserted into every statute for the avoidance of doubt. Freedom of speech is derived from our common law heritage and, if necessary, we can go to the European convention to see it all set out. Every time there is an issue, it is not necessary to put it into an Act of Parliament. There is no question of any doubt arising here about the interpretation of the statute—absolutely none. It is clear what the prosecution has to prove. I concur with the right reverend Prelate that if, in the future, there is a suggestion that police officers are acting outside their proper ambit, firm and direct guidance should be given to them by the Attorney-General and by the Director of Public Prosecutions. That is how we can cope with this. The noble Lord, Lord Waddington, has done his best to modify the language of the previous amendment, but the result would be a clause that says nothing. It would not add in any way to the freedoms of expression that we enjoy. I regret to say that we on these Benches will not be able to support the amendment.

Lord Anderson of Swansea: My Lords, the noble Lord examined carefully and forensically the various ingredients of a possible offence. It may be that there would be very few, if any, prosecutions. But surely that is not the point. I guess that many of us have been impressed by letters from individuals around the country who have been met with overzealous police officers who have caused great anxiety until eventually the individuals have been told that no prosecutions will follow. Surely, the aim of this quite modest amendment would be to deter such overzealous police officers from causing such anxiety. I believe that this amendment is indeed modest, and I will have no hesitation in supporting it.

Baroness Knight of Collingtree: My Lords, I support very much what has just been said, and I want to point out to the noble Lord, Lord Thomas, that we are not talking about those cases only when they get to court. The fact is that one man wrote to me when all he had tried to do was to distribute perfectly innocuous letters asking whether people would come to the Easter service. He got a call from two policemen, and was followed up again because there had been complaints from a homosexual supporter that there was something wrong in that way about the leaflet. There was not, but much upset was caused to that man’s family—and to his neighbours, who thought that he had created some terrible fault and done something wrong. It is not just when we get to court. Can we not protect people who simply want to get their friends and neighbours to come to a church service?

Lord Kingsland: My Lords, I said in Committee that the Opposition would be having a free vote on this matter. Personally, I shall be supporting the amendment from my noble friend.

Lord Hunt of Kings Heath: First, My Lords, the noble Lord, Lord Waddington, has had a long wait before we came to this amendment, and I am sorry that it takes place at so late a point in the evening. None the less, I think that the noble Lord would agree that he has had a good debate, and that the matters discussed have been raised very clearly indeed.

I want to say at once that I understand the issues that the noble Lord and others have raised; it is described as a chilling effect, this concern that the passage of this legislation would unnecessarily inhibit the absolute right of freedom of speech. I certainly understand those concerns, but none the less the Government continue to believe strongly that the kind of clarification in the noble Lord’s amendment, which differs from his in Committee, is not necessary. I am very happy to place on the record that it is indeed possible to discuss these topics or to criticise conduct in ways that are neither threatening nor intentionally “stir up hatred”. In such cases, it would be plain from the meaning of the statute that no offence has been committed. The noble Lord, Lord Thomas of Gresford, made a most important point when he described the process by which a jury would have to come to a decision. The key phrase here involves threatening or intentionally stirring up hatred.

I understand that this amendment’s wording differs from those that we have seen previously. It seeks to ensure that discussions or criticisms of sexual practices are not in themselves taken as threatening, or are,

“intended to stir up hatred”,

all of which is,

“for the avoidance of doubt”.

Yet I do not see how any doubt can arise from the offence, as my noble friend Lord Smith and the noble Lord, Lord Turner, have said. Only words or behaviour that are threatening and,

“intended to stir up hatred”,

are covered. That is abundantly clear; it will of course, be for the courts to decide whether, in all the circumstances, the words or behaviour were threatening—and the police and the Crown Prosecution Service will need to make a judgment about the circumstances and whether a prosecution would be likely to succeed. There should be no need to add anything to an offence for the avoidance of doubt if it is well drafted and leaves no room for doubt. I do not believe that the offence, as drafted, leaves any room for doubt whatever.

The noble Lord’s intention is to protect free speech, which is an entirely desirable intent. But the proposed new law covers only conduct that is both threatening and intends to stir up hatred on the basis of sexual orientation. We then come to the question raised by the right reverend Prelate, who answered it very effectively. As my noble friend Lord Smith said, any move that was thought to water down what is contained in the Bill as it is might be taken as giving a green light to the sort of conduct that we do not wish to happen. If, as in this case, we seek to clarify rather than change the law, why would that be necessary?

I know that, as there is a specific saving for freedom of expression in the religious hatred legislation, the absence of such a provision in the homophobic legislation might suggest to the police and others that they need not worry about freedom of expression in this context. I greatly admire my noble friend and must say to him that, if in my letter I am guilty of arrogance, I apologise. There was no intent on my part. All that I was seeking to suggest is that, although Parliament put that provision into that Bill, the Government did not think that it was necessary and we do not think that it is necessary in relation to this Bill. I hope that that is not arrogance; I am simply expressing the Government’s view. My noble friend knows me. I would hate to be thought of as arrogant and I hope that noble Lords do not think that I am.

Noble Lords have raised examples where the police and public authorities have intervened in relation to other such legislation. The noble Baroness, Lady Knight, raised that point, as did others. I cannot comment on individual cases but I can say that it is very important that there should be appropriate guidance to the police on the new legislation. I am confident that perfectly sensible guidance can be produced.

Lord Tebbit: My Lords, can the Minister say whether he considers that the existing guidance on these matters is adequate?

Lord Hunt of Kings Heath: My Lords, I cannot say that I have studied the existing guidance with extensive care. I am happy to do so and am happy to respond to the noble Lord. I have no reason to think that guidance issued by the Crown Prosecution Service is not adequate.

Lord Tebbit: My Lords, if the Minister has no reason to think that the guidance is not adequate, how have the incidents that have been spoken about this evening occurred? What guarantee or prospect is there for us that future guidance will avoid those sorts of incidents?

Lord Hunt of Kings Heath: My Lords, it is simply not possible for me to comment on individual cases.

Lord Smith of Finsbury: My Lords—

Lord Hunt of Kings Heath: My Lords, I want to answer the noble Lord first.

Lord Smith of Finsbury: My Lords, I am trying to be helpful. My noble friend might perhaps wish to observe to the noble Lord that the provision that he is concerned about is not yet on the statute book.
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Lord Hunt of Kings Heath: My Lords, that, as ever, is a helpful comment. I say to the noble Lord that he would not expect me to comment on the individual cases that have been raised. I am confident that there is no reason to suppose that the Crown Prosecution Service cannot produce perfectly adequate guidance, or that that guidance will not be followed. If that guidance is not followed, there are perfectly appropriate mechanisms for making complaints.

Lord Tebbit: My Lords, I thank the Minister, but I still do not think that he has understood quite what I said to him. Under the existing law—because I am aware that this Bill has not yet been enacted—there is guidance. I make no reference to individual cases; I merely ask if the noble Lord is satisfied that the existing guidance is proper, adequate and effective. He must be able to say yes or no to that question.

Lord Hunt of Kings Heath: My Lords, I have no reason to believe that the current guidance is inadequate. That is what I have said. I have no reason to believe that guidance, if this Bill is enacted, as I hope it will be, will not be adequate in the future. Such guidance having been produced, remedies are available if the authorities act outwith that guidance. I understand why the noble Lord, Lord Waddington, wishes to bring this to the attention of the House, and his concerns regarding freedom of speech, but his amendment will not help the case. In many ways it will confuse. At the end of the day, the issue stands or falls on the offence itself and the fact that the law covers conduct that is threatening and intends to stir up hatred on the basis of sexual orientation.

Lord Pearson of Rannoch: My Lords, surely the noble Lord must agree that whether the offence is threatening or not will be in the eye of the receiver, and not necessarily in the reality of the act.

Lord Hunt of Kings Heath: My Lords, it will be in the eye of the court which, eventually, might come to make a judgment. I am afraid that the amendment, as proposed, will not help the court in any way at all. It is perfectly clear what the legislation means. It is perfectly plain from the meaning of the statute whether a matter is threatening or intentionally stirring up hatred. I do not believe that the noble Lord’s amendment will help the cause at all. It will not clarify; it will confuse. I invite the noble Lord to withdraw his amendment.

Lord Waddington: My Lords, I am extremely grateful to all those who have spoken tonight, particularly those who have spoken in support of the amendment. I am particularly grateful to so many noble Lords who have taken the trouble to stay so late to listen to this debate and, in some cases, to take part. I am bound to say that I was slightly wounded by the contribution made by the noble Baroness, Lady Turner of Camden. After the Committee debate I went through every contribution, taking heed of the criticisms made, and I take account of those criticisms in the new amendment. I remember clearly that the noble Baroness was concerned that the original wording might be taken to license homophobic behaviour. I do not think that anybody could say that that was a justifiable criticism of the new amendment.

The noble Lord, Lord Smith, defended the clause, as did the noble Baroness. I am not attacking the clause; we are talking about the amendment. Surely, the noble Lord was not saying that, by the greatest stretch of the imagination, the amendment could be 
said to license the incitement of hatred. I do not think that he really believes that every criticism of sexual conduct implies hatred towards the person concerned. Plainly, my amendment licenses comment, but it certainly does not license the stirring up of hatred.

I am grateful to the right reverend Prelate for his observations. He seemed to be saying that, certainly, my amendment would do no harm but he favoured guidance. I do want to repeat what I said earlier, but guidance did a fat lot of good over the past few years, when it was apparently referred to now and again before the police took completely wrong action under the Public Order Act.

I listened carefully to what was said by the noble Lord, Lord Thomas of Gresford. He is a very distinguished lawyer, and, of course, he was entirely right in saying that it would not be difficult to direct a jury correctly on how to approach the wording of the clause. However, that is not the point. As my noble friend Lady Knight of Collingtree said, we are not talking about what happens before a jury; we are talking about how the police react in these circumstances. We know perfectly well that they have reacted in the wrong way when they have come to consider the Public Order Act.

The noble Lord, Lord Thomas of Gresford, said that it was easy to understand the concept of intent to stir up hatred. He said that they were strong words. Goodness me, there are strong words in the Public Order Act: the words “threatening”, “abusive” and “insulting”. Those strong words did not stop the police investigating the behaviour of the right reverend Prelate the Bishop of Chester, who could not possibly have been guilty of threatening, abusive or insulting behaviour when he commented in an article on the possibility of some people being reorientated sexually.

We are not dealing with juries; we are dealing with bizarre action taken by the police under the existing law. We have a duty to see that it does not happen under the new law. That is the purpose of the amendment, and I commend it heartily to the House.

11.38 pm

On Question, Whether the said amendment (No. 87A) shall be agreed to?

Their Lordships divided: Contents, 81; Not-Contents, 57.
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Ballyedmond, L.
Blaker, L.
Bridgeman, V.
Brooke of Sutton Mandeville, L.
Brookman, L.
Butler-Sloss, B.
Cathcart, E.
Clarke of Hampstead, L.
Cobbold, L.
Cope of Berkeley, L.
Crathorne, L.
Denham, L.
Dixon, L.
Dixon-Smith, L.
Donoughue, L.
D'Souza, B.
Eden of Winton, L.
Elton, L.
Ferrers, E.
Fookes, B.
Geddes, L.
Greenway, L.
Hastings of Scarisbrick, L.
Henley, L.
Hodgson of Astley Abbotts, L.
Home, E.
Howard of Rising, L.
Hutton, L.
Inglewood, L.
Jenkin of Roding, L.
Kingsland, L.
Kirkham, L.
Knight of Collingtree, B.
Laird, L.
Lawson of Blaby, L.
Listowel, E.
Liverpool, E.
Lofthouse of Pontefract, L.
Lyell, L.
McColl of Dulwich, L.
MacGregor of Pulham Market, L.
Maginnis of Drumglass, L.
Mancroft, L.
Marlesford, L.
Masham of Ilton, B.
Mawhinney, L.
Mayhew of Twysden, L.
Monson, L.
Montgomery of Alamein, V.
Morris of Bolton, B.
Neill of Bladen, L.
Neville-Jones, B.
O'Cathain, B. [Teller]
Onslow, E.
Palumbo, L.
Pearson of Rannoch, L.
Pendry, L.
Perry of Southwark, B.
Ramsbotham, L.
Reay, L.
Rogan, L.
Sanderson of Bowden, L.
Seccombe, B.
Selkirk of Douglas, L.
Shaw of Northstead, L.
Stewartby, L.
Stoddart of Swindon, L.
Taylor of Holbeach, L.
Tebbit, L.
Thomas of Swynnerton, L.
Trenchard, V.
Ullswater, V.
Waddington, L. [Teller]
Wakeham, L.
Williams of Crosby, B.
Williamson of Horton, L.

NOT CONTENTS

Addington, L.
Alli, L.
Andrews, B.
Ashton of Upholland, B. [Lord President.]
Bach, L.
Barker, B.
Bassam of Brighton, L.
Burlison, L.
Carter of Coles, L.
Cohen of Pimlico, B.
Corston, B.
Crawley, B.
Davidson of Glen Clova, L.
Davies of Oldham, L. [Teller]
Dubs, L.
Elder, L.
Farrington of Ribbleton, B.
Faulkner of Worcester, L.
Foster of Bishop Auckland, L.
Gale, B.
Gould of Potternewton, B.
Grocott, L.
Haworth, L.
Hollis of Heigham, B.
Howarth of Newport, L.
Howe of Idlicote, B.
Hoyle, L.
Hughes of Woodside, L.
Hunt of Kings Heath, L.
Jay of Paddington, B.
Jones, L.
Jones of Whitchurch, B.
Judd, L.
McIntosh of Haringey, L.
McIntosh of Hudnall, B.
Maxton, L.
Miller of Chilthorne Domer, B.
Mitchell, L.
Moonie, L.
Morgan of Drefelin, B.
Newcastle, Bp.
Roberts of Llandudno, L.
Royall of Blaisdon, B. [Teller]
Shutt of Greetland, L.
Smith of Finsbury, L.
Snape, L.
Steel of Aikwood, L.
Stone of Blackheath, L.
Thomas of Gresford, L.
Thornton, B.
Tomlinson, L.
Tunnicliffe, L.
Turner of Camden, B.
Wallace of Tankerness, L.
Warwick of Undercliffe, B.
West of Spithead, L.
Whitty, L.


Resolved in the affirmative, and amendment agreed to accordingly.

11.48 pm

Lord Hunt of Kings Heath: My Lords, I beg to move that further consideration on Report be now adjourned.

Moved accordingly, and, on Question, Motion agreed to.

House adjourned at 11.49 pm.
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