LAW STORIES 

DUDGEON & TOONEN CHAPTER

1. INTRODUCTION

Global attention to the rights of lesbian, gay, bisexual and transgender (LGBT) communities has increased dramatically in recent years. Today human rights organizations worldwide are actively promoting LGBT human rights issues, just as the United Nations and other human rights institutions are simultaneously struggling to adapt longstanding principles of non-discrimination, personal and bodily integrity, health and social development to the complexities of gender and human sexuality. It is an effort that many consider to be one of the most important new challenges in the modern human rights movement. 

As outlined in the two leading international gay rights cases described in this chapter, the initial legal battles in this effort have focused on challenging laws—many of them archaic and rarely enforced—that criminalize consensual, same-sex sexual activity. These laws are often vague and may prohibit sodomy, buggery, gross indecency or crimes against nature. In many countries, the laws were first introduced by colonial authorities who railed against the wild sexuality that their imaginations ascribed to native populations–and perhaps also to their own colonial temptations.
 

Even if many of these colonial-era laws are no longer enforced, their mere existence creates a dangerously hostile legal and social environment, making it more difficult for LGBT communities to claim a public identity or seek protection from human rights abuses, many of which are perpetrated by non-state actors, with the complicity or indifference of the police, the courts or other government officials. These abuses generally involve physical violence, whether committed by state or non-state actors, discrimination, whether officially sanctioned or socially enforced, and sexual violence, as an all-too-common weapon used by families, neighbors and police to “punish” those who challenge gender stereotypes. Legalizing homosexuality is the first step in protecting LGBT communities. Otherwise the act that significantly defines a whole class of persons is criminal, making it awkward if not legally impossible to extend broader non-discrimination protections to LGBT individuals and families. The legal challenges described in this chapter lent crucial momentum to the ongoing movement toward full recognition of the basic civil rights of LGBT communities worldwide.

Sex between men has been the subject of criminal sanction in many countries for hundreds of years. Curiously, many of the more antiquated laws are surprisingly silent when it comes to criminalizing sex between women. Since the 1960s there has been a push for decriminalization in many countries around the world. Most western countries decriminalized during this period, some through legislative change and some through litigation. In the United States, the trend over the past few decades has been one of state legislative decriminalization, culminating with the 2003 decision of the Supreme Court in Lawrence v Texas.
 

In the Lawrence v. Texas decision, the U.S. Supreme Court overturned its own 1986 decision in Bowers v. Hardwick
 by striking down the homosexual sodomy statute in the state of Texas. The U.S. Supreme Court found an “emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex.”
 Citing international practice and the groundbreaking 1981 decision of the European Court of Human Rights in Dudgeon v. United Kingdom,
 and recognizing that sometimes “laws once thought necessary and proper in fact serve only to oppress,” the Court found that its earlier decision “demeans the lives of homosexual persons” and that the Texas statute violated the right to liberty under the Due Process Clause of the U.S. Constitution.
 Following the lead of another groundbreaking international decriminalization case, Toonen v. Australia,
 which was decided by the U.N. Human Rights Committee in 1994, the U.S. Supreme Court went beyond a pure privacy argument and found a link between privacy rights and equality, noting that “[e]quality of treatment and . . . respect for conduct protected by the substantive guarantee of liberty are linked in important respects, and a decision on the latter point advances both interests.”
 

This chapter describes the stories behind both the Dudgeon and the Toonen decisions, the two cases that led the international decriminalization movement and which ultimately influenced the U.S. Supreme Court in the Lawrence decision. Indeed, it was almost inevitable that the Supreme Court should refer to the Dudgeon case–decided fully twenty-one years earlier—to overturn Bowers v Hardwick.
 International human rights law had already long before recognized that the criminalization of same-sex sexual activity was a violation of the right to privacy. Dudgeon was the first international case in which that conclusion was reached, applying the European Convention for the Protection of Human Rights and Fundamental Freedoms
 to find a violation of the right to privacy in a case challenging buggery and gross indecency laws in Northern Ireland. That decision was reinforced by the UN Human Rights Committee in 1994, when it decided in Toonen v Australia
 that such laws violated rights to privacy and equality in the International Covenant on Civil and Political Rights (the ICCPR), which has general international application (and has 192 parties, including the United States).

As detailed in poignant terms in the stories behind these two cases, criminalization of sex between men (and often also of sex between women) has placed a great burden on many people’s lives; and in some cases has led to imprisonment, illness, depression and even death. Even when the laws are not enforced, their mere existence most certainly “demeans the lives of homosexual persons.”
 Many brave men and women (straight and gay) have campaigned against such laws, and this chapter tells the story behind two of the most important cases. The stories in turn memorialize their namesakes, both gay rights activists who fought calculated battles to legalize their existence. 

2: DUDGEON v UNITED KINGDOM

Jeffrey Dudgeon was a thirty-five-year-old shipping clerk and gay-rights activist living in Belfast when his case began in 1976. He was also a liberal-leaning unionist in the harshly divided politics of the day, but his true activism was in support of gay rights in Northern Ireland. At the time, he was serving as the secretary of the Northern Ireland Gay Rights Association (NIGRA),
 and he was also a founding member of the International Lesbian and Gay Association (ILGA).
 

During January 1976, the Royal Ulster Constabulary (RUC) Drug Squad raided a number of homes of gay men, ostensibly for drug related investigations but the raids also appeared to target those who were active in the movement to decriminalize homosexuality in Northern Ireland.
 The harassment of gay activists was increasing just as the law reform movement was gaining strength. Activists were encouraged by the early [earlier] decriminalization victory in England and Wales, where the Sexual Offences Act of 1967 stripped the buggery and gross indecency articles of their general application for consenting adults over the age of twenty-one.
 In Scotland, the law had not yet been reformed, but successive Lord Advocates had stated in Parliament that they would not prosecute cases that would not be criminal if the 1967 Act of England and Wales applied also in Scotland.
 And Before the Dudgeon case was decided, a 1980 amendment finally brought Scottish law into conformity with England and Wales.
 Gay rights activists in Belfast were eagerly anticipating similar progress.

On January 21, 1976, the police searched Dudgeon’s home with a warrant issued under the Misuse of Drugs Act.
 The police found some marijuana, but another resident of the house, not Dudgeon, was ultimately charged with drug possession.
 At the same time the police also seized Dudgeon’s diaries and all his personal papers.
 Based on those diaries, the police asked him to come in for questioning, and he was subsequently questioned in the police station for four-and-a-half hours about his homosexuality. During those hours of interrogation he was insulted by the police, and in a first effort to protect his rights, he filed a complaint protesting his mistreatment.
 No criminal or disciplinary action was ever taken against the police. 
 

During the interrogation, Dudgeon agreed to sign a statement admitting to his “homosexual activity,” even after being warned that the statement could be used against him.
 This act of publicly asserting his identity when he could have remained silent – and likely avoided ongoing legal complications – was only one of many times during the more than five years of this case when Dudgeon would stand up and proclaim his homosexual identity. In the legal proceedings before the European Commission and European Court of Human Rights, Dudgeon would have many more opportunities to assert his identity as a proud gay man. And in many respects, that was the entire point of the case.

With the information Dudgeon freely admitted during his interrogation, the police sent a request to the Director of Prosecutions recommending that charges be brought against Dudgeon based on his sexual activity.
 The Prosecutor and the Attorney General deliberated on the issue for more than a year, waiting until February 1977 to inform Dudgeon that they would not press charges.
 Dudgeon’s personal papers – marked up and annotated by the police – were also finally returned to him after a year.
 During that entire time, Dudgeon lived with the very real fear that he could be prosecuted for his private sexual activity, which he had already freely admitted, while the police eagerly marked up his personal diaries for use as evidence against him.
 

With the assistance of NIGRA, Dudgeon took his case to the European Commission of Human Rights in May 1976, arguing that the existence of laws criminalizing homosexual conduct, together with the police investigation and interrogation he endured in January of that year, constituted an unjustified interference with his right to respect for his private life under Article 8 of the European Convention. He also argued that he suffered discrimination on the basis of his sex, sexuality and residence in violation of the non-discrimination provision of Article 14 of the European Convention.
 

In July 1976, six months after Jeffrey Dudgeon’s home was raided by the police and two months after he filed his case with the European Commission of Human Rights, the Government of the United Kingdom, since Northern Ireland was by then under direct rule from London, announced in Parliament that Westminster would consider a law reform package for Northern Ireland. The reforms would address a range of social issues, including divorce and homosexuality, that the United Kingdom had originally wanted to leave to the decision of a devolved government in Northern Ireland.
 But the political stalemate in Northern Ireland made that increasingly unlikely. 

After nearly two years of consultations, in July 1978 the United Kingdom published a draft law that was intended to bring the Irish law into conformity with England and Wales.
 The forward to the proposed decriminalization package recognized that homosexuality was an issue “about which some people in Northern Ireland hold strong conscientious or religious opinions,” but that the “present law is difficult to enforce, that fear of exposure can make a homosexual particularly vulnerable to blackmail and that this fear of exposure can cause unhappiness not only for the homosexual himself but also for his family and friends.”
 

Local opposition to this London-driven reform package grew. The opposition was led by Ian Paisley, a leading political figure in Northern Ireland who was head of the largest Unionist party [not then] and the founder of his own conservative Free Presbyterian Church. His forces collected 70,000 signatures to “Save Ulster from Sodomy.”
 Many of Paisley’s bitter political enemies joined him in his high dudgeon, including Roman Catholic leaders and Catholic bishops, who submitted their own letter warning that the reformers were actually seeking larger social acceptance of an “alternative sexual life-style.”
 That was certainly true, although the European Court later tried to deflect that point, cautioning that its decision in favor of decriminalization “does not imply approval.”
 

It is indeed ironic that one of the very few points that political rivals in the midst of the violence of Northern Ireland could all agree on was their shared fear of sodomites. When the Labor Government was forced into an election in April 1979, Margaret Thatcher became Prime Minister and her new Secretary of State for Northern Ireland, obviously influenced by the conservative backlash, dropped the legalization proposal.
 But by closing the door to legislative reform, the Thatcher Government gave a boost to Dudgeon’s pending legal case and to the worldwide decriminalization movement.

Dudgeon’s case was considered first by the European Commission of Human Rights, which then forwarded the case to the European Court of Human Rights for a binding decision.
 The Commission declared Dudgeon’s complaints admissible in March 1978,
 and by a unanimous decision found a violation of Dudgeon’s right to respect for his private life in March 1980.
 Having referred the matter from a regular panel to a plenary panel for such a clearly contentious case,
the Court in 1981 agreed, finding a human rights violation also by a wide margin of fifteen to four.
 The contentious nature of the case was even more evident during the proceedings, and at the last moment the Court decided not to allow Dudgeon’s legal team to provide expert testimony on the mental pain and suffering Dudgeon experienced as a gay man living an illegal existence in Northern Ireland.
 

The European Commission’s decision was remarkable, because the Commission, as gatekeeper to the Court, had for thirty years rejected numerous gay-rights cases, finding them to be “manifestly ill-founded.”
 As recently as 1976, the Commission issued a homophobic opinion rejecting a complaint from Germany and citing vague studies pointing to “the existence of a special social danger in the case of masculine homosexuality.”
 The Commission’s unanimous decision just two years later, finding a violation of the right to privacy in the Dudgeon case, was truly shocking. What caused that reversal? 

As with many groundbreaking litigation efforts, the Dudgeon case had four crucial factors going for it: good facts, good timing, an indifferent adversary, and a court that was gradually becoming more confident and more aggressive in responding to privacy rights. The facts in the case helped the members of the Commission understand that Dudgeon was indeed the victim of a human rights violation, even though no charges were ever filed against him. Timing was also crucial. The case came at a unique historical moment in the larger decriminalization movement in the United Kingdom and at a violent and politically awkward period in Westminster’s direct rule over Northern Ireland. And the government of the United Kingdom was itself publicly indifferent to the outcome in the case, since at least some within the government were happy to let others take the political fallout for what had by then become a political headache in need of a legal fix.
 This indifference clearly convinced the Commission and then the Court that the social and political backlash to the case would not be as extreme as might otherwise be expected. Finally, the Court itself was by then taking a more aggressive approach in building its own case law. So the facts were good, the timing was right, the Government of the United Kingdom was indifferent and the Commission and Court were assuming a more aggressive posture. Dudgeon could not have seen it when he filed his case, but he had everything going for him. 

There were two significant legal questions in the case. The first threshold question was whether Dudgeon could be considered a victim of a human rights abuse with standing to bring a complaint to the European Court. The second was whether the government could permissibly intrude on Dudgeon’s private life for the “protection of health or morals,” or “the protection of the rights and freedoms of others,” two of the express limitations to the right to privacy that are specifically listed in the European Convention.
 The United Kingdom decided to fight on the second point, claiming decriminalization would be “damaging to the moral fabric of Northern Irish society,”
 and noting “profound differences of attitude and public opinion between Northern Ireland and Great Britain in relations to questions of morality.”
 They also claimed that the prohibition protected “the rights and freedoms of others” by safeguarding young persons and vulnerable members of society, a claim the Court merged with the general “protection or morals” defense.
 Surprisingly, the United Kingdom decided not to fight the first, and probably more convincing, legal argument on admissibility. 

In the proceedings before the European Commission and the European Court, the United Kingdom did not significantly challenge Dudgeon’s claim of victim status under Article 25 of the European Convention. That could have been a strong argument. Without fully conceding the point, the United Kingdom accepted that Dudgeon was directly affected by the laws and “entitled to claim to be a ‘victim’ thereof.”
 Instead the United Kingdom meekly claimed that the cumulative effect of the laws was not significant enough to interfere with Dudgeon’s private life.
 Most of the dissenting opinions in the European Court took issue with that legal concession on victim status, and even the majority opinions for both the Commission and the Court struggled with the victim question. The judges had to address the fact that before Dudgeon and its progeny of decriminalization cases, the case law of the European system had been fairly strict on this point. An applicant could not claim that the mere existence of a law violated the applicant’s rights. The law must have been applied “to his detriment.”
 

The United Kingdom based its rather timid argument on the fact that in recent times the laws criminalizing homosexuality had not been applied to prosecute private consensual acts involving persons over the age of twenty-one, concluding rather astoundingly that the laws did not therefore prohibit Dudgeon from engaging in such acts.
 Given that argument, it remains difficult to find anything other than narrow political calculations to explain why the United Kingdom defended the Northern Irish laws at all. But fortunately the unique facts of the case made even that admittedly half-hearted defense look rather ridiculous. Dudgeon was subjected to hours of humiliation and police questioning, the authorities spent a year deciding whether to prosecute him, and his personal papers and diaries were seized and marked up by the police. Clearly the laws were applied to his great detriment. 

To supplement the facts in the case, Dudgeon submitted two powerful affidavits describing the challenges and distress he endured as a direct result of the laws criminalizing his existence. He noted that he had known he was homosexual since he was fourteen years old, that he had experienced fear, suffering and distress as a direct result of the law, and that he also suffered psychological trauma and fear of legal action, harassment, blackmail and prejudice.
 In addition, he candidly noted that the laws and the resulting social stigma affected his relationship with his family and limited his social and career advancement, resulting in direct economic loss.
 

Based on a lifetime of both psychological and economic harm, Dudgeon sought £10,000 in damages and additional legal fees to compensate for this personal suffering and career loss.
 The Court, in a subsequent decision on the question of damages, rejected his compensation claim, along with a parallel £5,000 claim for the distress, suffering and anxiety caused by Dudgeon’s police interrogation, finding that the Court’s decision in itself provided just satisfaction for Dudgeon’s claims.
 They did however award limited legal fees.

Even in this highly sensitive case, the unique facts were hard to ignore and both the Commission and the Court concluded that the law had been applied to Dudgeon’s detriment. In the Commission’s view, the police had taken the first steps towards prosecuting Dudgeon.
 The Court, noting the law was not “dead” and that private individuals could initiate criminal prosecutions under Northern Irish procedure, was even more blunt and ultimately less attached to the Commission’s first step toward prosecution argument. 

In remarkable terms considering the novelty of the case and the rigid definition of victim in the case law, the Court found that “the maintenance in force of the impugned legislation constitutes a continuing interference with the applicant’s right to respect for his private life (which includes his sexual life).”
 While seemingly obvious to many courts and jurists today, that simple parenthetical insertion was revolutionary at the time and it has transformed the way most of the world looks at privacy rights. One’s sexual life, at least across Europe, was now firmly protected within the sphere of privacy. That recognition would lead to many more legal advances in Europe and beyond.

The European Court continued by setting out Dudgeon’s paradox for all to see: “the very existence of this legislation continuously and directly affects his private life . . . either he respects the law and refrains from engaging – even in private with consenting male partners – in prohibited sexual acts to which he is disposed by reason of his homosexual tendencies, or he commits such acts and thereby become liable to criminal prosecution.”
 The legal response to that paradox was truly a novel legal conclusion that paved the way for the subsequent decisions in Toonen and Lawrence. 

The next European Court case to test the reach of Dudgeon was Norris v. Ireland, involving a similar challenge to criminal laws by the founder and chairman of the Irish Gay Rights Movement in the Republic of Ireland.
 In that case, the applicant had never been prosecuted or subjected to any criminal investigation, but he still claimed to be a victim of a human rights violation because of the mere existence of laws criminalizing homosexual acts.
 The European Court agreed, firmly embracing the precedent of Dudgeon and finding that “[a] law which remains on the statute book, even though it is not enforced in a particular class of cases for a considerable time, may be applied again in such cases at any time.”
 In Lawrence the U.S. Supreme Court would go on to say that the mere existence of these laws “demeans the lives of homosexual persons.”

It is impossible to consider the story behind Dudgeon without also considering the unique history of the period. During the six years of litigation, the laws and social attitudes toward homosexuality were changing quickly. The government even sought to reform the law while the case was pending, but national politics and the awkward standoff in the devolution debate led London to back off. The government in London was largely indifferent toward the outcome of the case and was only arguing the point to calm the already high political tensions in Belfast. 

The case also came at a unique moment for the European Commission and the Court. When drafting Article 8 of the European Convention, the original word that was debated was the “inviolability” of the right to private and family life, a term that was later changed to “the right to respect” for one’s private and family life in an apparent attempt to weaken the scope of that provision.
 But the European Convention case law has gradually built up this weakened term, and the Dudgeon decision represented an important step in that direction. The case came at an important moment in the expansion of the privacy doctrine in Europe, and at a time when the European Commission and the Court seemed more determined to build their own case law by accepting more controversial cases. The European human rights experiment was gaining ground quickly and Dudgeon’s case was carried along by some of that momentum. 

While the Dudgeon case was remarkable for the time, the initial reluctance of both the European Commission and the Court to find a violation of the Convention’s non-discrimination provision in Article 14 of the European Convention demonstrates how limited the decision appears today.
 The case specifically – almost shockingly – says that decriminalization is not the same as acceptance, and that the case should not be taken as a precedent in demanding full legal or social equality.
 The case also shut down any notion or a gay “family life.”
 Those broader concepts of lesbian and gay equality and family life are still being debated within the European human rights system, and in many other legal systems. 

The European decriminalization cases, led first by Dudgeon but then including Norris in 1987, helped build the LGBT legal movement in Europe, and they lent support to subsequent legal battles in Australia, the United States and even today in India.
 Several human rights experts – gay and straight alike – built their human rights credentials on these early decriminalization cases. Mary Robinson, who went on to become President of Ireland and then a widely respected United Nations High Commissioner for Human Rights, was lead counsel in the Norris case, 
 and she later filed an influential amicus brief that the U.S. Supreme Court cited in the Lawrence case.
 

After Dudgeon and Norris the doors were open to more robust European cases built on notions of equality. And in 1992 Toonen took those arguments to the global level through the United Nations. By the time of Lawrence, the legal landscape had changed so much that even a conservative U.S. Supreme Court issued a 6-3 decision that was far more sweeping in scope and more similar to Dudgeon in staking out a clear privacy argument than legal commentators on either side had anticipated.
 

3: TOONEN v AUSTRALIA 
Decriminalization of sex between men started somewhat later in Australia than in Britain, Europe and the United States. It was not until 1972 that an Australian state (South Australia) first decriminalized private sexual conduct between adult men; other states followed suit in the 1980s and by 1990 Tasmania was the only state in Australia still to criminalize private consensual sex between adult men.
 The Toonen case was brought by Nicholas Toonen against Australia before the United Nations Human Rights Committee. It was an important step in a long battle to achieve decriminalization in Australia as a nation;
 a battle which saw Tasmania go from being the state with the most homophobic laws to being one of the few states to provide almost full equality to its gay and lesbian citizens in all areas of life, including relationship recognition and parenting. Nick Toonen and other members of the Tasmanian Gay Law Reform Group (“TGLRG” — later re-named the Tasmanian Gay and Lesbian Rights Group) played an essential role in that battle.

The Toonen case concerned two sections of the Tasmanian Criminal Code, ss 122 and 123. Those sections outlawed all sexual relations between men. Section 122 provided:

Any person who —

(a) has sexual intercourse with any person against the order of nature;

(b) has sexual intercourse with an animal;

(c) consents to a male person having sexual intercourse with him or her against the order of nature,

is guilty of a crime.

Section 123 provided:

Any male person who, whether in public or in private, commits any indecent assault upon, or any other act of gross indecency with, another male person, or procures another male person to commit an act of gross indecency with himself or any other male person, is guilty of a crime. 

Each offence was punishable by up to 21 years in prison. Section 122(a) also potentially criminalizes lesbian sexual activity, although this had never been decided under Tasmanian law and there appear to be no instances of lesbians being prosecuted for violation of s 122(a). In any event, lesbians experienced discrimination and popular sentiment considered their conduct equally illegal; and some lesbians were involved in the TGLRG and its campaigns.
 

Calls to repeal ss 122(a) and (c) and 123 began in the late 1970s, but the orchestrated campaign by the Tasmanian gay and lesbian community stared in the late 1980s, driven by the TGLRG. The TGLRG started life as the Law Reform Committee of the Gay University Students of Tasmania Organization (“GUSTO”). Early in 1988 a group of about ten gay men, sick of the discrimination and secrecy surrounding their lives, decided to act. They formed the GUSTO Law Reform Committee and started lobbying and speaking out (though many were reluctant to use their own names).
 That Committee soon separated from the university group and renamed itself the TGLRG. It achieved visibility at the Third National AIDS Conference held in Hobart in August 1988, at which several participants, including Justice Michael Kirby (now a Justice of the High Court of Australia), called for repeal of laws criminalizing sex between men.

This was, however, merely the start of the campaign for law reform. The group communicated with politicians, churches, the gay community and the broader community about the need for law reform. From mid-August 1988, the TGLRG set up a stall in the Salamanca market, a weekly market held in Hobart (the capital of Tasmania), to publicize its campaign and to collect signatures on a petition to the Tasmanian parliament seeking law reform. The market already hosted other political stalls, such as the Tasmanian Wilderness Society, Greenpeace and Amnesty International. However, a month after the stall commenced the Hobart City Council decided to ban the stall from the market because it was offensive and political and promoted an illegal activity.
 

When members of the TGLRG and their supporters defied the ban many of them were arrested (for trespass), though charges were never brought.
 In late 1988, over a period of 3-4 months, there were over 120 arrests in the Salamanca market in Hobart of people (some gay, some lesbian, some straight) advocating the repeal of sections 122 and 123. Nick Toonen’s then long-term partner, Rodney Croome, was one of them; Nick was not, because he was concerned about the impact of being arrested on his employment, although he was one of the organizers of the protests. Nick knew he faced arrest if he even entered the market, as he was known to be a member of the TGLRG:

[W]hen I, as an identifiable gay activist, entered Salamanca Place during the period October 22nd 1988 to December 10th 1988 I was asked to leave that market and had I refused to leave I would have been arrested for trespass on a public street. I believe that by compelling me to leave Salamanca market, by applying the sanction of arrest if I refused, the Hobart City Council and the Tasmania Police were violating my right to freedom of association, my right to freedom of assembly and my right to freedom of speech – all rights which are guaranteed by the [ICCPR]. The fact that this repression occurred in the name of section 122(a) and (c) and 123 of the Tasmanian Criminal Code is an indictment of those criminal laws.

In hindsight, it seems extraordinary that peacefully advocating law reform could lead to a person’s arrest, but in Australia there is no Bill of Rights and at that time there was no constitutional protection of freedom of political speech.
 The issue of criminalization of gay male sex was so controversial that discussion of it was considered unsuitable for a public marketplace.

The decision to ban the TGLRG stall from the market was, in many ways, a fortunate one for the group, as it attracted considerably more attention than the mere presence of the stall might have. As word spread of the prohibition on advocacy, more people joined the stall and subjected themselves to arrest. Many gay men felt unable to risk arrest, and found this difficult.
 But hundreds more people protested from outside the market precinct until they, too were threatened with arrest.
 At the height of the protests, police were arresting people who wore badges in support of the TGLRG or gay and lesbian rights and those who simply approached the stall.
 On some occasions even by-standers who had come to the market to shop and inadvertently strayed too close to the TGLRG stall.
 The Council also stated that any person refusing to leave the market when required by police to do so should never be permitted to enter the market again in their lives; and if they did so would immediately be arrested. Eventually, on 10 December 1988, the Council relented and permitted the TGLRG to have a stall. The Salamanca protests played an important part in drawing the plight of gay men in Tasmania to the attention of a broader public audience (not all of whom were sympathetic, of course). The Hobart Mercury ran an editorial comparing the political censorship involved to that under apartheid South Africa and the Third Reich.
 

Although the TGLRG was able to find some political support for their reform proposals amongst politicians,
 at the time they started their campaign a conservative government was in power in Tasmania and it was vehemently opposed to any change in the law. The Labour Party opposition, however, was supportive and in 1989 the Labour Party took government, with the help of the Greens, both of which had a more liberal attitude to issues of sexuality and were, broadly speaking, sympathetic to the push for law reform. After extensive lobbying by the TGLRG, the government was persuaded that reform should proceed. 

During the years 1989-1991, there was much debate about gay law reform in Tasmania, on all sides of the debate. There was considerable support for law reform from the health sector, particularly AIDS organizations and those working with HIV/AIDS. There was also some support for law reform from some churches, from the perspective of pity rather than support for gay rights.
 And there was vehement opposition to law reform from other churches and from conservative politicians. Several anti-law reform groups were established, including FACT (For A Caring Tasmania), TasAlert, CRAMP (Concerned Residents Against Moral Pollution) and HALO (Homophobic Activist Liberation Organization – a satirical, but nonetheless anti-reform, group).
 These groups were not only in favor of retaining ss 122 and 123, they were concerned about further legal consequences were those sections to be repealed:

Decriminalization is saying that the State accepts homosexuality as an alternative lifestyle. Next they’ll be demanding equal rights to legally marry and adopt children. They’ll see decriminalization as an opportunity to introduce their practices into the school curriculum. If this move is successful it will rock the moral foundations of society and hasten the fall of Australia.

In many respect, of course, this statement was true. Once decriminalization was achieved, lesbians and gay men did start calling for legal recognition of their relationships, the right to have children (whether by adoption or through assisted conception) and the introduction of appropriate educational material into schools; these battles are still ongoing in Australia, but Tasmania has led the way in terms of legal equality for lesbians and gay men. But that is to jump ahead of this story.

In December 1990, the labour Party introduced into parliament its legislation to repeal ss 122 and 123. The proposal was contained within a package of HIV/AIDS law reform,
 which the TGLRG described as “closet homosexual law reform”.
 The debate over this aspect of the Bill was, as was to be expected, heated and at times vitriolic. Many members of parliament spoke in favor of the legislation. For example, Don Wing said:

There are good and bad people in all walks of life with all sorts of sexual orientations and homosexual people are no different except for their sexual orientation. They play important roles in the life of the community and, as with heterosexual people, are in the main ordinary, decent citizens.

But there were also contributions like these:

If we had a bull like that I know where he would end up if he would not serve the females — he would be in the mall tomorrow among the sausages.
 

[Hansard records members laughing].

And:

[W]e ought to be looking in the other direction: not decriminalizing — we ought to be tightening up the laws, making them a bit more drastic than they are now — a little more draconian, and maybe we will influence a few of them to take the plane north to those places where they can do what they like … Do not let them sully our state with their evil activities.

And this:

The truly compassionate course is to use every means possible to deflect people from a lifestyle that causes spiritual, emotional and medical misery.

And this:

While we cannot legislate for morality we can legislate against immorality. While the law cannot enforce good it can restrain evil … [T]he law cannot make people sexually pure but it can restrain sexual perversity … Further, even if the law can do nothing else the law ought to identify evil for what it is.

Others used the AIDS crisis to argue against law reform, one contributor relying on the work of Paul Cameron, the American anti-gay activist:

This well-researched and candid expose dares to present the real facts: placing the blame of this disease precisely where it falls, on the shoulders of willfully promiscuous homosexuals and our timid government. [Cameron] exposes the homosexual sinister success in controlling government health officials and how the ‘gay community’ is succeeding in its evil agenda in legitimizing perversion in the eyes of youngsters.

Members of the TGLRG had watched the parliamentary debates. Rodney Croome said he was “physically sickened by the debate, and other observers could do nothing but weep as the Legislative Council tore our lives to shreds”.
 He and others left the chamber noisily in protest at one point, and on 11 July 1991 a more organized protest occurred:

Eleven lesbians, gay men and their supporters who were sitting in the legislative Council’s visitors’ gallery stood up, removed their jumpers and revealed T-shirts, each with a letter that collectively read “Hypocrites!” After tossing white feathers — symbolizing cowardice — into the chamber they joined the 50 or so people who were laying flowers and wreaths on the steps of the legislative Council to commemorate all those who had committed suicide as a result of homophobia in Tasmania or died from AIDS-related illness — both in Tasmania and in exile.

Ultimately the Bill was passed in the lower house with 17 for, 17 against and the casting vote of the chair in favor,
 but the clauses repealing ss 122 and 123 did not pass the upper house, where only 4 out of 19 members voted for repeal of s 122 and 6 for repeal of s 123.
 The reform had stalled, with no prospect of it being passed in the near future.

A breakthrough for the TGLRG came in 1991 when the Australian federal government announced that it proposed to ratify the First Optional Protocol to the International Covenant on Civil and Political Rights.
 The TGLRG immediately saw an opportunity for further action in relation to their law reform activities — if the Tasmanian parliament wouldn’t act, they would seek action from the international community, through the United Nations Human Rights Committee (“the Committee”). A communication to the Committee needed to be brought by an individual, so Nick Toonen was chosen as the person to make the communication; but it was, in truth, a claim on behalf of all gay men in Tasmania. Nick explained this in an interview with Miranda Morris:

The idea all along was that it should be a group effort and seen as a gay community and Gay and lesbian Rights Group complaint; but it had to be from an individual. And choosing that individual was quite a difficult thing … Rodney [Croome] shouldn’t do it because he was 9and still is, to a large extent) the primary spokesperson for the Gay and lesbian Rights Group and he would be presenting the community’s point of view on the complaint. So we wanted someone else, whose name was actually deemed to be a victim, as the UN deemed me. Well, there were a number of criteria, one of which was we wanted someone who had been born and loved in Tasmania all their life, so there was no question about it being a ‘ring-in’ sort of thing. Secondly, we wanted someone who was committed to saying as long as the process took, which is, for young gay men, not an easy commitment necessarily to make in Tasmania … And thirdly they had to be publicly and openly and positively gay in the media and so forth. Which really brought it down [to me].

The TGLRG prepared the communication with assistance from legal academic Wayne Morgan, then at the University of Melbourne. They had it ready and waiting well before ratification of the First Optional Protocol occurred; and they sent it to the Committee in Geneva on the day Australia’s ratification took effect (25 December 1991). Nick had not been prosecuted under the law, so one issue was whether the case was admissible – was he really a “victim”? The submissions filed by Nick emphasized the various ways in which the criminal law contributed to discrimination against gay men. One important aspect was the way in which the criminal law impacted on the mental health of young gay men and lesbians:

Because of the criminalization of all male homosexual acts between consenting adults in private it was impossible for me, while in late secondary school, to access the information and support I needed to allow me to develop a positive self image and to counter the negative ideas about my sexuality which I had internalized.
 

 [A]lthough I knew from a very early age that I was gay, I had no way of forming a positive self-identity around my sexuality and I iternalised much of the fear, hatred and contempt of homosexuality that pervaded my childhood and adolescent world. The isolation that I felt because of the silence and ignorance that surrounded my sexuality compounded the sense of loathing I internalized. Having experienced what it is like to grow up in a world completely antagonistic to something which I knew to be an intrinsic and inalienable part of my identity, it is not hard for me to understand why at least one in three people under the age of twenty one attempt suicide because of hostility to their homosexuality from peers and family members.

Nick also referred to the general atmosphere of discrimination, harassment and violence experienced by lesbians and gay men in societies in which homosexual activity is criminalized:

[A]long with other homosexual people in Tasmania I have faced condemnation, denunciation and vilification from public figures because of my sexual orientation and because my sexual activity is against the law. I have also experienced verbal and physical harassment and abuse because of my sexual orientation – motivated, I believe, at least in part, by the stigma which the criminal law attaches to my sexual orientation.

Nick explained in his Communication how he had been threatened and abused by a group of youths with cricket bats after a rally in support of decriminalization, and was saved from serious physical harm by the arrival of a television crew. He attributed this incident to the youths’ knowledge that he was a gay man and thus a criminal. He observed that he also lived with the fear of police action:

[W]hile these laws exist it is possible for the police to enter my house and arrest me –and for me to be tried and imprisoned – all for sexual activity which I believe is not only victimless but which for me is natural and good. By posing a constant threat to my liberty and freedom these laws place an unnecessary burden and stigma upon me from which it is impossible to escape while I live in Tasmania.

Nick also stated that since lodging his Communication he had lost his employment as a manager with the Tasmanian AIDS Council, which he attributed to pressure brought to bear by the Tasmanian government as a result of his high profile role in the complaint.
 The Committee concluded that Nick was sufficiently affected by the law to bring the complaint.

At the merits phase, Nick and the TGLRG took the opportunity to present numerous stories of discrimination, harassment and violence to the Committee as well as addressing legal argument — indeed, one of the important features of the complaint for those involved was the opportunity to tell these stories about the harm done to the lives of real people. Interestingly, Australia (as the respondent to the communication) conceded that the Tasmanian laws violated the right to privacy; but Tasmania, though not a party to the communication, was permitted to put material before the Committee in support of its laws.

It was a long wait for a result, but in March 1994 the Committee concluded that Australia was in breach of its human rights obligations under the ICCPR, principally on the basis of the right to privacy under Article 17, although the Committee also took the view that discrimination on the basis of sexual orientation was a form of sex discrimination prohibited by the ICCPR.
 The Committee stated:

8.4 While the State party acknowledges that the impugned provisions constitute an arbitrary interference with Mr. Toonen's privacy, the Tasmanian authorities submit that the challenged laws are justified on public health and moral grounds, as they are intended in part to prevent the spread of HIV/AIDS in Tasmania, and because, in the absence of specific limitation clauses in article 17, moral issues must be deemed a matter for domestic decision.

8.5 As far as the public health argument of the Tasmanian authorities is concerned, the Committee notes that the criminalization of homosexual practices cannot be considered a reasonable means or proportionate measure to achieve the aim of preventing the spread of AIDS/HIV. The Australian Government observes that statutes criminalizing homosexual activity tend to impede public health programmes "by driving underground many of the people at the risk of infection". Criminalization of homosexual activity thus would appear to run counter to the implementation of effective education programmes in respect of the HIV/AIDS prevention. Secondly, the Committee notes that no link has been shown between the continued criminalization of homosexual activity and the effective control of the spread of the HIV/AIDS virus.

8.6 The Committee cannot accept either that for the purposes of article 17 of the Covenant, moral issues are exclusively a matter of domestic concern, as this would open the door to withdrawing from the Committee's scrutiny a potentially large number of statutes interfering with privacy. It further notes that with the exception of Tasmania, all laws criminalizing homosexuality have been repealed throughout Australia and that, even in Tasmania, it is apparent that there is no consensus as to whether Sections 122 and 123 should not also be repealed. Considering further that these provisions are not currently enforced, which implies that they are not deemed essential to the protection of morals in Tasmania, the Committee concludes that the provisions do not meet the "reasonableness" test in the circumstances of the case, and that they arbitrarily interfere with Mr. Toonen's right under article 17, paragraph 1.

Even after the Committee’s views were published, however, the battle for change in Australia was not over. The Tasmanian government (once again a conservative one) refused to accept the decision and it took considerable lobbying to have the federal government pass legislation to override the Tasmanian Criminal Code. And still the Tasmanian government maintained its legislation was valid, so litigation was commenced in the High Court of Australia, this time with Rodney Croome and Nick Toonen as plaintiffs. In 1994, Rodney and Nick and others presented themselves to police to confess to their breaches of the criminal law, but the Director of Public Prosecutions declined to press charges.
 The Tasmanian government asserted that he was not sufficiently affected by ss 122 and 123 to bring the case, never having been prosecuted, but this argument was unsuccessful.
 Three members of the High Court observed:

The conduct by the plaintiffs of their personal lives in significant respects is overshadowed by the presence of ss 122 and 123 of the [Criminal] Code. 

After defeat in the High Court, the Tasmanian parliament finally repealed ss 122 and 123 in May 1997.

Nick’s Communication to the Committee acknowledged that repeal of ss 122 and 123 would not be a panacea:

I know that the repeal of sections 122(a) and (c) and 123 will not make all this hatred, and personal pain go away. The belief that heterosexuality is inherently superior to homosexuality is deeply ingrained in our society and section 122(a) and (c) and 123 … are only one manifestation of this kind of chauvinism in amongst the fears, lies, distortions, discrimination, harassment and violence which upholds heterosexual supremacy.

However, the law is the most fundamental expression of the nature of social interaction in any community, so while anti-gay prejudice may take on any number of more immediately and obviously self-destructive manifestations that the criminal laws in question, these laws are still this society’s most fundamental expression of its belief in the privilege and well-being of one sexual group at the expense of the basic rights and survival of another.

Yet the committee’s decision was a major breakthrough for lesbian and gay rights in Tasmania, Australia and the world. In Tasmania, it paved the way for future changes to provide for non-discrimination laws, relationship recognition through a register and recognition of gay and lesbian co-parents. Other States in Australia have begun to undertake similar law reform processes and Australia’s national Human Rights and Equal Opportunity Commission has recently recommended a raft of legislative changes to ensure greater quality for lesbians and gay men.
 The Committee’s view that the ICCPR’s guarantee of equality before the law extends to sexual orientation has been an important tool in these law reform debates.

4. CONCLUSION
Dudgeon and Toonen made tremendously important contributions to international human rights law concerning sexuality. They paved the way for general decriminalization of same-sex sexual activity in Europe and Australia. And the decisions have by now influenced the jurisprudence of many other countries around the world. Even as this chapter is being written, human rights advocates in India are using arguments from Dudgeon and Toonen to challenge that country’s law prohibiting “carnal intercourse against the order of nature.” In September 2006, more than 100 leading stars of film, literature and academia joined that fight by signing a petition arguing that India’s "colonial-era" law should finally be abandoned.
 Activists in India and Grenada
 and elsewhere are following in the tracks of Jeffrey Dudgeon and Nick Toonen by challenging criminal statutes that continue to demean their existence. And the Human Rights Committee now regularly raises the issue with countries that maintain laws criminalizing private consensual same-sex expression, even when they are not enforced.
 

Importantly, many of the reforms that often follow decriminalization, including the implementation of non-discrimination laws, the registration of same-sex relationships, and the recognition of lesbian and gay parented families, could not occur without the initial step of decriminalization. Indeed, the authors wish to acknowledge the impact of these cases on our own lives, as we have had the advantage of living most of our adult lives in a milieu in which criminalization of same-sex sexual activity is considered a human rights violation, not a legitimate moral stance. 

However, international law has not fully honored the initial spirit of Dudgeon and Toonen. While international law now generally recognizes that discrimination against lesbians and gay men is contrary to norms of non-discrimination in the ICCPR and in regional treaties, there have been set-backs. For example, the UN Human Rights Committee held, in a disturbingly brusque decision, that the right to marry and found a family contained in the ICCPR does not require states parties to provide same-sex marriage rights.
 Fortunately, in Young v. Australia, the Human Rights Committee did find a violation of the non-discrimination provision of the ICCPR where state benefits were denied to same-sex couples that were otherwise granted to unmarried heterosexual couples. 

The progression of cases from Dudgeon, where the court refused to consider an equality argument, to Toonen, where the Human Rights Committee entertained a limited equality argument, to Laurence, where the U.S. Supreme Court found the two arguments to be fundamentally linked, is significant. This expansion from privacy to equality seems logical, but ironically enough all three decisions sought also to limit their own impact, implicitly arguing that they should not be read too broadly or otherwise interpreted as requiring anything close to full equality. The Dudgeon Court warned that decriminalization was not the same as approval,
 while the Human Rights Committee declined to consider a broader free-standing non-discrimination argument,
 and the Lawrence Court warned that the case “does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter.”
 Some of those larger battles for equality have yet to be fought – and won. But their logic, emanating from the first recognition decades ago that respect for private life includes sexual life, is becoming increasingly difficult for lawyers and judges to ignore, thanks to the defiant efforts of Jeffrey Dudgeon and Nick Toonen to claim their identities as gay men. 

Jeffrey Dudgeon and Nick Toonen could have walked away from these fights but they chose not to. Their defiance made them heroes in the gay rights movement, and today their names are synonymous with the ongoing legal battle for gay equality. But the untold stories of other less prominent campaigners should not be forgotten. They all recognized, as the U.S. Supreme Court finally did in the Lawrence case, that “[t]he State cannot demean their existence or control their destiny by making their private sexual conduct a crime.”

There is still a long ways to go before international law fully recognizes and respects lesbian and gay lives as truly equal to heterosexual lives. But Nick Toonen summed it up poingnently when he stated that:

[W]ith the lifting of the unnecessary burden I and other gay Tasmanians constantly carry I will be able to live with dignity, without the threat of the invasion of my privacy by the police, with less fear of stigmatization, vilification, physical violence and the violation of my basic democratic rights, and with greater institutional support and personal fulfillment. But above all I know I will be in a better position to endure, and eventually free myself, my gay brothers and lesbian sisters and my whole community, from the pain of ignorance and bigotry that cripples us.

And commenting on a 2006 poll showing that fully eighty-eight percent of the population in Northern Ireland now believes that there should be no discrimination against gay men or lesbians, Jeffrey Dudgeon noted that the dramatic increase in tolerance can be explained by an increase in visibility – and that increase in visibility would not have been possible if homosexual identities were still criminalized.
 Dudgeon cautioned that “[i]n the dark days of the Seventies we would never have survived as a community without support from wider society here.”
 But he also recognized that attitudes had become far more tolerant today because “[t]he gay community is more visible. Straight people meet more gay people these days.”
 Jeffrey Dudgeon and Nick Toonen helped make those acquaintances possible. 
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