MEETING WITH PUBLIC PROSECUTION SERVICE FRIDAY 7 DECEMBER 2007 AT 3.30 PM IN PPS OFFICES

ATTENDANCE: Raymond Kitson (Deputy PPS Director), Jeff Dudgeon (NIGRA), Andrew Muir (NDALGBT), Doug Sobey (Cara Friend).

APOLOGIES: Vincent Creelan (GPA), P.A. MagLochlainn (NIGRA).
AGENDA ITEMS AND MEETING NOTES
1.
Coleraine aftermath – PPS decision to go ahead with final prosecution of the 3 ‘not guilty’ pleaders in September; Belfast Telegraph coverage (again) with pictures of the accused; Why again were cautions not an option - 12 minor cases and not a single caution proposed by the police nor chosen by the PPS as an alternative to prosecution?

 Mr Kitson agreed that although he had said to us at our April meeting that he was indeed minded not to proceed with the remaining Coleraine prosecutions, he had changed his mind on looking at the three cases. He said the Attorney General, Baroness Scotland had concurred with his prosecution decision. 

Doug said that where young people were concerned it was incumbent upon all relevant authorities to bear the possibility of suicide very much in mind. He also stated that sex in toilets was invariably a gay charge and that special care needed to be taken as a consequence that prosecutions were not effectively discriminatory when, as in Coleraine, every man was brought to court, and there had been no exceptions or cautions, for example. 

A discussion around this point led to Mr Kitson indicating he had consulted the Director of Public Prosecutions himself (Sir Alistair Fraser) and they had apparently agreed that toilet sex merited prosecution in each of the Coleraine cases, almost by its very nature. Mr Kitson seemed to believe that sex in the open area of toilets was more offensive than sex in the cubicles or in cars. The deciding factor on whether to proceed with a prosecution therefore seemed to be the level of potential offence caused (which is not explicit in the 2003 law).

Andrew remarked that the impression given was that the PPS was acting in a discriminatory manner in light of the 100% prosecution decision for what was a minor offence. Jeff said it was remarkable that not one single caution occurred in Coleraine and that this would be unheard of in any other, first offence, minor cases. 

Doug said it was usually the case, he understood, that the public saw little or nothing of any sexual activity in toilets and the offence was largely imagined than evidenced. Jeff pointed out that NIGRA had tried to get the Sexual Offences Bill amended in 2003 so that evidence of offensiveness to a member of the public was required to be given in court in sex in toilets cases. [This of course failed due, to some degree, to ill-judged parliamentary tactics.] Distaste for cottaging which was accepted as also common in the gay community may well be unconscious homophobia and self-oppression in that the offence to the public if any was insignificant and more lurid activity could be seen regularly on television [or indeed in gay bar toilets where it was also illegal].

We asked that special care be taken in future round-ups outside Belfast, as we feared newer PSNI/PPS approaches had not penetrated the smaller towns of Northern Ireland, in either police or prosecution practice. Mr Kitson accepted there was a deterrent aspect to such prosecutions but Jeff pointed out that that required the press to report the cases and in the Coleraine cases this had led to more serious offences of arson and intimidation being carried out against those pictured in the newspapers. Mr Kitson replied that this was never the desired result.

Jeff passed over a copy of a November 2007 press cutting (see below) about a Wirral police operation which lead to a small percentage of charges, and many more cautions. A cottaging policeman had indeed only suffered a loss of a fortnight’s pay. Mr Kitson did not comment on the extreme disparity with Coleraine. He bridled at any suggestion that his then prosecutor in Coleraine might be prejudiced. However such decisions are not subject to the section 75 public policy law and cannot therefore be complained about formally.

2.
Giant’s Ring cases and suicides in Lisburn (PPS was to discuss with ACC Judith Gillespie); What prosecutions if any are intended and indeed what inquests? Superintendent Gilmore’s statement that fast-tracking such cases was being agreed with PPS to reduce suicides; What status has this?

Mr Kitson was unaware of any Lisburn prosecutions in 2006/7 but said he had been unable to contact the Lisburn police concerned (or indeed spoken to ACC Gillespie) in the Giant’s Ring cases to confirm no papers were outstanding. It may be that none went forward to the PPS as those to be prosecuted were all dead. Doug explained how Cara-Friend had been involved in trying to help one of those arrested at the Giant’s Ring but it was only recently that the police had told us a sixteen-year-old boy had also committed suicide

Mr Kitson said the PPS do listen to pleas for non-prosecution by defending solicitors etc. on mental illness grounds for example which is important to know for future reference. Police operations were however outwith the PPS’s responsibility.

Mr Kitson, without prompting, usefully said outdoor sex was not illegal although sex in a public lavatory always was. He added that any prosecution for outdoor sex (the indecent behaviour charge) depended on the circumstances, such as the level of visibility. 

Fast tracking of cases was largely a matter for the police to get the papers in to the PPS rapidly. The PPS had the length of time before their decision was made down to 3-5 weeks.

3.
Return of power to police to formally caution, without referring all cases to the PPS
Mr Kitson indicated that returning caution power solely to the PSNI was a possibility as they had already made some adjustments to the original decision that PPS does everything and police nothing by way of deciding on cautions etc. It would be an administrative decision not requiring legislation.

4.   PPS equality scheme, s. 75 exemption, and further meetings 

Mr Kitson was still keen to have a meeting in a bigger forum to discuss current gay/PPS issues. Andrew indicated that it could be held within the PSNI Independent Advisory Group (IAG) structure. He would pursue the arrangements for such a meeting. Jeff said it would be appreciated if the Director himself came. (Mr Kitson retires in Spring 2008)

The PPS equality scheme is not yet finalised as the Equality Commission are continuing to ask for amendments.

5.
Freedom of Information decision regarding the 1976 gay raids and prosecutions, and access to the papers

Mr Kitson announced that he had now changed his mind and we (Jeff and Doug) would not be provided with copies of the file on the 1976 raids and the then intended prosecutions. This was despite Mr Kitson’s email of August 2007 which stated “I have come to the conclusion that Mr Dudgeon may be provided with the material he requested.”

Mr Kitson had the files in front of him and they constituted about a foot’s depth of papers, with green police sub-files on each individual case within the largest, buff file. He said there were some 22 proposals to prosecute the NIGRA and Cara-Friend committee members etc in the papers. He read out the January 1977 letter from the Attorney General, Sam Silkin MP, requesting the NI DPP, Sir Barry Shaw, not to proceed with any prosecution. This had been written in haste after a decision by Shaw to prosecute had been made and reported to London.

Tantalisingly, he mentioned that the then DPP’s intention had been to pursue seven individuals into court although a decision on the final case (Kevin Merrett’s?) and its successful prosecution depended he said on the willingness of an individual to give evidence (presumably the son of the mother who made the original complaint to the Armagh police after discovering letters in her son’s clothes). We had been told in 1977 that only four people were to be charged including Jeff, Doug, Richard Kennedy and X. Who were the remaining two? It may be another 70 years before it will be revealed.

Doug asked that a note be attached to the files saying that they were not to be destroyed in any weeding exercise but sent to PRONI. Jeff remarked that it was odd that they had not already gone to PRONI as they were of an appropriate age. Mr Kitson accepted that was strange but he was unclear about many of the arrangements for retention or destruction of PPS prosecution papers and their delivery to PRONI (and later closure times/accessibility). He said when initially agreeing to provide copies of our files he had not considered the precedent aspect of handing over historic prosecution papers. He had also since gathered that it was PPS Freedom of Information Act policy not to provide such material. 

Mr Kitson did not accept Jeff’s argument that these papers were unique in that they dealt with a class of people who were then criminalised (when in 1976 they and their organisations were being hunted down) and were now actually protected by the law against discrimination! The papers he argued were therefore similar to those currently being released in Eastern Europe to people who had been, at the time, legally prosecuted (and monitored) by Communist governments for activities now accepted to be legal, proper and democratic. 

Mr Kitson promised the recent FOI correspondence would be copied on to the files in question which presumably would spare them from destruction. He added that he would write with a formal refusal to the FOI request which could he said be appealed. 

Although the meeting was polite it is the case that we were disappointed at such drastic reversals of decisions and an inability to conceptualise that gay identity and common practice had to be taken into consideration when prosecuting or anti-discrimination law would have no bite due to institutionalised homophobia. 

CAMERA CATCHES MEN HAVING SEX IN TOILETS


Wednesday 21st November 2007

MORE than 120 men have been identified as taking part in sexual activity in a public toilet, after a covert police sting in Wirral.


Hidden cameras were installed in the men's lavatories in Harrison Drive, New Brighton, following complaints that men were meeting for anonymous gay sex.
On Monday, three men appeared before Wirral magistrates after they were caught engaging in public sexual activity.

A police sergeant based in Liverpool was also caught and was fined 13 days' pay.
As part of undercover Operation Winchester, two tiny cameras were installed in the toilets at waist and head height and evidence was recorded on DVD. And after the three-month blitz, 32 people were cautioned and six people were charged under the Sexual Offences Act.


Cases are still being brought through the courts.

 
On Monday, Patrick Kevin Gallagher, from Meadowcroft Road, Meols, was fined £400 after he was caught on camera on three separate occasions.
Defending the 51-year-old married father-of-two, Chris Murphy said: 'Mr Gallagher is a man of good character and he is very ashamed that he is in court.

'This has been very devastating to his life and things are not going to get any easier for him in due course.

'He has a good job and is a family man - he knows that what he did was wrong.'
Magistrates ordered Gallagher to pay a fine totalling £400 including costs.
Shaun Murphy, 40 from Brighton Street, Wallasey, was given unconditional bail and will appear again before magistrates on December 17. And James John Clarke, 51 from Bloomfield Green, Liverpool, will return to court on December 10 while 'all options open reports' are prepared.
A Merseyside Police spokesman said the operation had been a success despite criticism from the lesbian and gay community that officers used' strong arm tactics.'
She said: 'The integrity of the operation is not under question but the consultation period with local groups could have been better.'

