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POLICING UNLAWFUL PUBLIC SEXUAL ACTIVITY


1. AIM

(1)
The aim of this general order is to provide information to police to ensure a consistent response to complaints from members of the public of public sexual activity.

(2)
This general order is consistent with guidance issued by the Association of Chief Police Officers and promotes a graduated response to policing unlawful public sexual activity, which has been proven to work for many police services in similar circumstances.

2. INTRODUCTION

(1) Public sexual activity often involves criminal offences.  Adults, children and young people witnessing public sexual activity can find it offensive, inappropriate and intimidating.  The very nature of this activity may at certain times deter individuals from using certain public areas and facilities.

(2) Whilst all unlawful public sexual activity is unacceptable, the majority of complaints received by police are in relation to activities between men in public areas, quite often referred to as ‘cruising’, and in public conveniences, referred to as ‘cottaging’.  Similar heterosexual activity is equally unlawful, and must not be treated as in any way ‘more acceptable’.

(3) Article 14 of the European Convention of Human Rights (ECHR) provides that Convention rights shall be secured without discrimination on any grounds such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

(4) Police officers must ensure that any response to unlawful public sexual activity does not result in individuals being treated differently on any of these grounds, in particular those of sex or sexual orientation, unless there is objective and reasonable justification for doing so.

(5)
Section 75 places a statutory duty on the police when carrying out their functions relating to Northern Ireland to Have due regard to the need to promote equality of opportunity between persons of different:

(a) Religious belief;

(b) Political opinion;

(c) Racial group;

(d) Age;

(e) Marital status;

(f) Or sexual orientation;

(g) Between men and women;

(h) Between persons with disability and persons without;

(i) Between persons with dependants and without.

(6)
It is important to ensure that the implementation of this order does not have a disproportional adverse impact on any one of these groups when put into operation.

(7)
Whilst unlawful public sexual activity between gay men should not be tolerated the response must be fair, necessary, proportionate, legally accountable and in proportion with levels of response to unlawful sexual behaviour between heterosexuals in the same circumstances.

(8)
Many men who engage in unlawful public sexual activity at public conveniences or public parks do so because they do not wish to be identified with a particular sexual orientation.  Article 8 (ECHR) protects the right to respect for private and family life including relevant issues such as sexual orientation.  When dealing with suspects and witnesses, police officers must ensure this right is respected, or that any interference is lawful, proportionate and necessary.

(9) Men who frequent certain public areas associated with ‘cruising’, have an increased risk of being the victim of a homophobic crime.  If the police are perceived to take gay and lesbian issues seriously only as far as prosecuting men for unlawful public sexual activity it will be much more difficult to persuade victims of homophobic incidents to report offences committed against them.

(10) It is imperative that the police response to complaints regarding public sexual activity be founded on reasonable concerns and interests and not motivated by homophobia.  Police have a responsibility to respond to complaints of unlawful activity and not to what may be seen as ‘offensive’ (non-criminal) behaviour.

(11) Whilst this general order promotes a graduated response to unlawful public sexual activity, it is recognised that occasions will arise where a police officer witnesses unlawful public sexual activity, or receives a complaint that such activity is taking or has just taken place.  The officer is clearly required to investigate the incident, gather evidence and take whatever action is appropriate at that time.

3. IDENTIFYING THE SCOPE OF THE PROBLEM

(1) When a complaint of public sexual activity is received there should be an investigation to determine the extent of the allegation, so that genuine complaints can be dealt with in an appropriate and sensitive manner.

(2) Complainants should be visited to ensure authenticity of reports and to provide an opportunity to discuss their concerns with police.  The complainant should be advised regarding police action.

(3) An appropriate police response should be developed and agreed with the District Commander/Operations Manager, including a multi-agency partnership approach.

(4) Multi-agency consideration of the causes of the problem often results in any (or all) of the following responses:

(a) Local authorities/councils placing warning notices at locations;

(b) Provision of attendants/park rangers/wardens at public areas/conveniences;

(c) CCTV, lighting and other structural alterations to premises/public areas to decrease the problem;

(d) Design of new premises to deter such activity.

(5) Where possible, police should contact community groups, including gay and bi-sexual men support groups for co-operation and advice.  This is especially useful in demonstrating police goodwill and even-handedness.  Should officers later need to undertake any further operation, persistent offenders will find it harder to blame anyone but themselves.

4. UNIFORMED OPERATIONS

(1) Once the extent of the offending behaviour has been identified and multi-agency resolutions, if appropriate, have failed to alleviate the situation, consideration should be given to the use of police officers in uniform.

(2) The presence of police in uniform in and around public areas may be sufficient to secure an appropriate level of behaviour in such public places.

5. OPERATIONS CARRIED UNDER THE REGULATION OF INVESTIGATORY POWERS ACT 2000

(1) The Regulation of Investigatory Powers Act 2000 (RIPA) [see General Order Part I No 17/2002, File Box C(a)] enables police officers to use a number of covert policing methods in the investigation and prevention of crime.  Any such investigation must be necessary, proportionate and used for a legitimate purpose.

(2) Before any consideration can be given to operations carried out under the Regulation of Investigatory Powers Act 2000 all complaints of public sexual activity should be properly documented and where necessary witness statements recorded.

(3) These operations will fall into two categories:

(a)
Directed Surveillance;

(b) Use of Covert Human Intelligence Sources (CHIS)  (This includes a police officer working undercover).

(4)
Directed Surveillance

(a) Directed surveillance operations can be carried out by means of covert cameras and/or the use of police officers for observation purposes.

(b) Directed Surveillance is defined as surveillance which is covert, but not intrusive, and undertaken:

(i)
For the purpose of a specific investigation or specific operation;

(ii)
In such a manner as is likely to result in the obtaining of private information about a person; and

(iii)
Otherwise than by way of an immediate response to events or circumstances the nature of which is such that it would not be reasonably practicable for an authorisation under Part II of the 2000 Act to be sought for the carrying out of the surveillance.

(c)
Directed surveillance refers solely to where observations are being carried out.

(5)
Use of Covert Human Intelligence Sources (CHIS)

(a)
Where it can be reasonably construed that the mere presence of a person (eg where a police officer working undercover is in clear view of a potential perpetrator) may encourage the commission of an offence authorisation should be sought for the use and conduct of a Covert Human Intelligence Source under Section 26 of the Act.

(b)
If this course of action is to be adopted such a deployment must be carried out in consultation with Central Authorisation Bureau (CAB) and in accordance with Service Procedures for the Use of Police Officers Working Undercover.  These procedures are available from the District Intelligence Manager.

6. ARREST/REPORTING OF OFFENDERS

(1) The principle of Article 8 (ECHR) protects the right of private and family life.  Any uncontrolled disclosure of information, including sexual orientation, is likely to involve an interference with  private life.

(2)
Any disclosure of information relating to an incident of this nature, including any reference to a person’s sexual orientation pre-conviction must be legal, necessary and proportionate in accordance with Article 8(2) ECHR.

(3)
In compliance with Police Service/Public Prosecution Service protocols all offences of indecent behaviour in a public place or in any place to which the public have access where the behaviour is related to or arises out of homosexual conduct or the solicitation of such conduct between male persons must be submitted to the Public Prosecution Service.

(4) In recent years there has been an increase in the number of young gay and bi-sexual men taking their own life, particularly, in circumstances where they have been interviewed by police for unlawful public sexual activity.  It is therefore recommended that police officers provide individuals with details of counselling/advice agencies and organisations.  Details of such groups are available from Minority Liaison Officers, Community Safety Branch, Headquarters and on PoliceNet.

7. GENERAL

(1) Whilst a graduated response is recommended when addressing this issue it does not however preclude a District Commander from deploying uniform police officers as a first response following careful consideration of the circumstances and providing this is a proportionate response in the circumstances.

(2) Further advice in respect of responding and addressing Lesbian, Gay, Bisexual and Transgendered issues is available from Community Safety Branch, Headquarters.

(3)
This General Order is Human Rights complaint, it has been screened for Section 75 considerations and meets integrity standards.
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