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Mr Wilson (The Minister of Finance and Personnel): I beg to move

That this Assembly agrees that the following provisions in the Marriage (Same Sex Couples) Bill, which relate to the treatment of same-sex marriages in Northern Ireland and gender recognition, should be considered by the UK Parliament:

- clauses 10(3), 12, 15(1) to (3) and 16;
            - paragraph 2 of schedule 2; and 
            - schedule 5 (as introduced in the House of Commons on 24 January 2013). 
As the Assembly is aware, the main purpose of the Marriage (Same Sex Couples) Bill is to allow same-sex couples to marry either by way of a civil ceremony — that is, in a register office or approved premises — or, provided that the religious organisation concerned is in agreement, on religious premises.  Although the Bill essentially relates to England and Wales, a number of the substantive provisions are stated to extend to Northern Ireland.  The motion covers all Northern Ireland-related provisions bar clause 13 of and schedule 6 to the Bill.  Before I speak to the provisions covered by the motion, I wish to say why I have not included clause 13 and schedule 6.
   

Schedule 6 allows for the making of an Order in Council that provides for marriages in overseas consulates or the marriage of service personnel overseas.  On the former, I wanted to be sure that appropriate administrative arrangements would be put in place to take account of the law in Northern Ireland.  However, I was unable to secure sufficient assurance in that regard.  Therefore, I am not recommending that we allow that to go through in a legislative consent motion or that we allow it to be taken through Westminster on our behalf.  On the latter, I believe that it is essential that suitable protections are put in place not only for members of the clergy but for other people who object to same-sex marriage because of their religious convictions.  Authorised officers will not be allowed to opt out of performing same-sex marriages: I think that that is wrong.  In other contexts, such as the provision of healthcare services, the Government have allowed for conscientious objections.  I cannot comprehend why it has not been done in this instance.  In the absence of suitable protections, I am not prepared to move a motion in respect of clause 13 and schedule 6.
I turn now to the provisions that are covered by the motion.  Clause 10(3) and schedule 2 provide for how a same-sex marriage from England and Wales will be treated in Northern Ireland.  Ordinarily, such a marriage will be treated as a civil partnership.  However, paragraph 2(2) of schedule 2 allows for the making of an order that provides that an English or Welsh same-sex marriage is not to be treated as a civil partnership or is to be treated as a civil partnership that is subject to conditions.  Such an order can be made only with the consent of the Department of Finance and Personnel (DFP).  I have agreed that, where DFP consent to such an order is required, it will be given only with the consent of the Executive.
I am sure that Members will recognise the need to take account of the interface between the law in Northern Ireland and the law in England and Wales.  By providing for English and Welsh same-sex marriages to be treated as civil partnerships, we are utilising an established legal framework, namely the Civil Partnership Act 2004.  We are treating those marriages — this is the important point — in the same way as we already treat overseas same-sex marriages.  It would not be a defensible position if we were to recognise as a civil partnership a same-sex marriage conducted in, say, Belgium or Sweden but not one conducted in England or Wales.  It would leave us vulnerable to court action.
 With the introduction of same-sex marriage in England and Wales, it will be no longer necessary to end an English or Welsh marriage or civil partnership prior to the issuing of a full gender recognition certificate.  Paragraph 12 of schedule 5 provides for the amendment of the Gender Recognition Act 2004 to take account of the new arrangements in England and Wales.  It also amends the Act to allow for the correction of errors and applications to a court to quash the grant of a gender recognition certificate obtained by fraud.

(Mr Speaker in the Chair)
 

Very often, legislation will provide for consequential or transitional matters to be dealt with in secondary legislation.  This Bill is no exception.  Clause 15 allows for the making of an order dealing with consequential transitional matters, and clause 16 sets out how the orders and regulations will be made.  Clause 16(6)(b) has been amended to provide that the Secretary of State or the Lord Chancellor must obtain the consent of the Department of Finance and Personnel before making an order or regulations that would amend Northern Ireland legislation that is within the competence of the Assembly.  That is a change from where it was originally, where they simply were obliged to consult us; now, they require our consent.  Otherwise, we would not accept a legislative consent motion in respect of that part.  As I mentioned, it has been agreed that, if the order-making power is to be exercised, the Department will seek the agreement of the Executive.

I have summarised the provisions covered by the motion.  Before I close, I want to say a quick word about the overall policy position.  I appreciate that we all have our own views.  Not everyone in the Assembly will support the policy position on same-sex marriage or the decision to treat English or Welsh same-sex marriages as civil partnerships.  However, the Assembly — this is important — has rejected the option of same-sex marriage on two occasions.  The Executive have clearly accepted that there is no consensus in favour of same-sex marriage and so has agreed the motion, which I commend to you.  Therefore, I ask Members to do likewise and support the motion.

 

11.30 pm

Mr McKay (The Chairperson of the Committee for Finance and Personnel): Go raibh maith agat, a Cheann Comhairle.  In order to inform today’s debate, the Committee for Finance and Personnel, at short notice, endeavoured to gather evidence from a representative group of stakeholders on the policy aims of the LCM.  The Committee reported its findings and recommendations within the very tight time frame required, and the report was circulated to all Members and published online on 14 June.
At the outset, the Committee was mindful that, on the basis of recent debates in the Assembly, it is evident that a slight majority of elected Members here are not in favour of same-sex marriage.  Therefore, until such times as that position changes and agreement is reached on policy reform, there is a need to put in place practical arrangements for same-sex married couples who move here from Britain or, indeed, from other jurisdictions.  While adopting a pragmatic approach and recommending that the Minister is supported on the LCM, the Committee nonetheless has raised key concerns on which I hope to receive some assurance from the Minister today.  Before going into these in more detail, I shall perhaps give Members just a few headlines at this point.
In particular, the evidence highlights the need for the implications of the proposed policy to be very carefully assessed both prior to and following implementation.  Clearly, the approach being proposed will leave the North out of kilter with an increasing number of jurisdictions around the world. In European terms, aside from Britain, this will include Spain, Denmark and the Netherlands, to name but a few, with the rest of Ireland also considering legalising same-sex marriage.  Indeed, it was pointed out to the Committee that the North would be the only jurisdiction west of Germany not recognising same-sex marriage.
 It is also clear that the proposed policy is likely to run into legal challenge on human rights or equality grounds, and I personally believe that, ultimately, the North may be forced by the courts to move on the matter.  In particular, we will have a situation where there may be an unequal regime of human rights protection here when compared with Britain.  In addition, there is a possibility that the policy will be tested against our distinctive equality protections and the impact on section 75 groupings.  There will also be a clear need for guidance or information to be issued in relation to the legal status and position of adoptive parents in same-sex marriages and their children, should they move from Britain to here. 
Other notable issues raised were pension anomalies, the order-making powers of the Secretary of State, potential economic considerations and administrative problems for same-sex couples who have been married in Britain and have moved here.  There is also a lack of clarity about why there are no provisions in the LCM for overseas marriage, and the Minister referred to that. 
Perhaps it would be helpful if I gave some more detail of the evidence gathered and the issues and concerns raised.  The Committee’s attention was first drawn to the proposed Westminster legislation following correspondence from the Human Rights Commission in March that was forwarded to the Department.  The Department informed members that the Minister was considering a request from the British Government in respect of the provisions in the Marriage (Same Sex Couples) Bill that relate to this jurisdiction.  The Committee sought further clarification from DFP on the differences between the rights, benefits and entitlements of people in a civil partnership and those of people in a same-sex marriage, on how these could be impacted in cases where same-sex married couples move to the North from Britain and on whether DFP had sought any legal advice on these issues.  It was not until 14 May that the Minister notified the Committee of his intention to pursue an LCM, subject to Executive approval, in respect of a number of provisions in the Bill.  The memorandum accompanying the LCM was subsequently laid in the Assembly on 24 May, at which point the matter stood referred to the Committee for reporting to the Assembly within 15 working days, as provided for in Standing Order 42A.   
In the context of this time constraint, Members agreed to seek an oral briefing from departmental officials, to commission the Assembly's Research and Information Service and to invite some relevant stakeholders to provide written comment on the LCM.  The Committee received a briefing from the Assembly's Research and Information Service and took initial evidence from DFP officials.  Written submissions from the Church of Ireland, the Presbyterian Church, the Rainbow Project, the Equality Commission and the Human Rights Commission were also considered.  Members agreed to take up offers of oral briefings from the Rainbow Project and the Human Rights Commission and to receive a final oral briefing from DFP officials.  Members also noted that the NIPSA LGB&T group had indicated that it would have welcomed the opportunity to make a stakeholder submission but was unable to do so because of the time constraints arising from the LCM process.
The details of the Committee’s deliberations were set out in a short informal report issued to all Members last week.  I shall, however, summarise the key points now for Members’ convenience and for the record.  It was evident from the submissions and oral briefings that there is a lack of consensus on the principle of legislating for same-sex marriage in the North.  However, it was also immediately apparent that the policy of the LCM will leave the North out on a limb in comparison with developments in other jurisdictions in relation to legislating for same-sex marriage.  Nonetheless, the Committee accepts that the approach planned for the North under the LCM aligns with the current majority view in the Assembly, as expressed in recent debates on same-sex marriage, and that such regionalised policy variation on transferred matters is a natural outworking of devolution.  That said, members were also mindful of the strongly held and divergent views on the issue and of the need for careful assessment of the implications of the proposed policy before and following implementation.

 

A key issue to emerge in the Committee’s evidence gathering was a potential anomaly regarding human rights protection.  Members were advised by the Human Rights Commission that it was unclear whether or not the introduction of same-sex marriage would change the current definition of marriage, as protected by the Human Rights Act 1998, and that an unequal regime of human rights protections in the different jurisdictions may be created.  That may be problematic, as the Human Rights Act is designed to have equal force across the jurisdictions.  This could lead to appeals and subsequent rulings in the Supreme Court that would have to be applied to the courts here.  Having considered the evidence received on this point, the Committee concluded that certainty on the matter would be established only following the outcome of any future legal challenge. 
Also arising from its investigation, the Committee queried the extent to which the equality implications of the LCM had been robustly examined.  Members noted that the completed equality screening form initially published by DFP acknowledged that the policy would have an impact on several of the section 75 groupings but also stated that there had been no opportunity for the customary consultation due to time constraints.  I note that a revised screening form has been subsequently issued by DFP, using the updated format, but this does not appear to provide additional information, and, indeed, the reference to the absence of the customary consultation seems to have been dropped.  

Related to the equality considerations is the issue of how gender reassignment cases will be handled locally.  Concerns were raised by the Rainbow Project about the emotional and cost —

 

Mr Wells: Will the Member give way?
Mr McKay: Yes.
 Mr Wells: The Member showed a week ago that he can stand up, speak ad lib and be clear and interesting.  He is not that good when it comes to getting the head down and reading.  Can we get back to the normal performance that he is so capable of?
Mr McKay: I thank the Member for his intervention.  I ask the Member to note what time it is.  It is important that I relate and put across the views of the Committee accurately, given the sensitivity of the issue, but I note the Member's concerns about my delivery.

 

Related to the equality considerations is the issue of how gender reassignment cases will be handled locally.  Concerns were raised by the Rainbow Project about the emotional and cost burden that would fall to those in a mixed-sex marriage or civil partnership, which must be dissolved in the North for a full gender recognition certificate to be issued to a partner who wishes to change gender.  The Committee believes that this issue should have been included in the equality screening exercise that has been undertaken in relation to the LCM policy.  I note that this is particularly relevant because, in the Equality Commission’s policy screening pro forma, "transgender" is one of the main groups identified as relevant to the section 75 category entitled “men and women generally”.  Because of these initial concerns, the Committee, in its report, called for a view from the Equality Commission on the Department’s equality screening in advance of today’s debate.  That response was received last Friday afternoon and was published on the Committee web pages in time for today’s debate.  
In its response, the commission raises a range of issues in respect of DFP’s equality screening.

 

These include: one, the lack of evidence gathered for the wider policy context of same-sex marriage in addition to that for the narrow focus of the LCM; two, the absence of assessment of the issues in respect of gender reassignment and pension entitlement; three, the lack of information presented on numbers in the LGBT community and in civil partnerships affected by the policy; and, four, the failure to engage with external organisations at an early stage of preparing the screening document.

The Equality Commission has also pointed out that the Department’s equality scheme commits it to reviewing a screening decision if a consultee raises a concern that is based on supporting evidence.  The commission has indicated that it will be advising the Department directly in relation to the screening form and its equality scheme commitments.  It has also indicated that it will propose to DFP that, as a result of screening the policy, further monitoring information should be collected to inform any potential future policy options and the potential equality impacts.

Finally, in terms of its recent communication, the Equality Commission reiterates its recommendation that:
 “civil partners should have the right to have their civil partnerships registered on religious premises in circumstances where faith groups do not object to hosting civil partnerships on their premises”. 
I return to the other issues identified in the Committee’s report.  During the oral hearings with Department of Finance and Personnel (DFP) officials, members queried anomalies in respect of adoption — in particular, the policy difference that would arise between the position here and that for same-sex couples in England and Wales and their ability to adopt.  The DFP officials were keen to emphasise that the responsibility for adoption lies with the Department of Health.  However, the Committee believes that there is a practical requirement for information to be made available to ensure that the position for adoptive parents moving from Britain to here is clear, as well as the legal status of their children.
A further issue that arose from the DFP evidence was in relation to pensions.  The departmental officials confirmed to members that the provisions in the Bill to amend the law on gender reassignment in England and Wales will have implications for pensions of some same-sex spouses moving to the North.  However, the Department sought to assure the Committee that those differences will affect a small number of people, are a legacy from the past and will eventually cease to exist.

 

Members’ attention was also drawn to provisions in the Bill that will give the Secretary of State order-making powers in respect of devolved areas.  The Committee welcomes the clarification from departmental officials that the consent of DFP will be required to make such orders and that the proposals will also have to be agreed by the Executive.  The Committee will wish to be consulted on any such proposals in the future before the Department brings them to the Executive. 
Other potential issues arising from the policy of the LCM were highlighted by the representatives of the Rainbow Project.  These included a potential economic impact from the North having a different policy position on same-sex marriage to Britain and potentially the rest of Ireland.  In particular, it was argued that that can be a factor influencing the investment decisions of some multinational companies in terms of their human resource.  The Rainbow Project also highlighted the potential administrative problems and potential punitive impacts on same-sex married couples who move to here from Britain and inadvertently declare themselves married on official documentation.
One final issue is the lack of clarity in relation to why the LCM does not cover the provisions relating to marriage overseas, as had been indicated on the accompanying memorandum.  The Committee has asked for further information on communications between the Department and Whitehall on that matter, and the Minister has referred to that today.
I believe that the range of issues that have been detailed and that have arisen from the evidence, not least the most recent communication from the Equality Commission, underscores the Committee’s recommendation that there should be a review of the practical and legal implications of the policy within three years of implementation.
Also, in looking ahead, as Chair of the Committee I must also point out that this exercise has highlighted a major flaw in the LCM process.  This LCM contrasts with previous experience — for example, in relation to the LCM on air passenger duty — when the Committee was given early warning of the intention to bring a motion and was able to press ahead and complete a detailed and through evidence-gathering and scrutiny exercise in advance of the memorandum being laid and the 15-day period commencing.
 11.45 pm
I believe that the process will need to be refined and improved in order to ensure that the Assembly is given sufficient time to examine carefully any proposed legislation in Westminster that relates to devolved matters.

 

Finally, having highlighted the issues that were raised in the evidence sessions, I can confirm that the Committee recognises the need for pragmatism in this matter.  In the absence of an agreed alternative, the measures that are contained in the LCM are necessary to avoid a situation in which same-sex couples who were married in England and Wales would have no legal status in the event that they move here.  As such, the Committee for Finance and Personnel supports the Minister in seeking the Assembly's agreement to the legislative consent motion that is before us this evening.

I will now make a couple of brief comments on my party's position.  Obviously, we do not agree with the Minister's policy position on this matter, but we support the LCM today, not because we feel that it is sufficient but because we do not wish to disenfranchise further those couples whose marriages are performed in England and Wales.

 

This is a rights issue, and legislation is going to be introduced in England, Wales and in Scotland.  As we heard in the evidence that was given to the Committee, everywhere west of Germany, it would seem, is going to have this legislation introduced. It would be unfortunate were we to find ourselves alone in not giving these rights to same-sex couples.
A test case in this matter is inevitable.  We look forward to such a case being brought, and we hope that it will be successful.
 Mr Givan: I appreciate the Member giving way.  It is interesting how Sinn Féin, having fought for "Brits out", is very much in favour of "Brits in" when it comes to this particular policy.  On the legal issue, does he not agree that, ultimately, it is for the democratically elected people in this Assembly to set the law, not for judges and courts to usurp the responsibility that rests with the legislators who set the legal framework for these issues?

 

Mr McKay: I thank the Member for his intervention.  It is interesting to turn that on its head and say that the DUP wants to see the current policy position in Dublin being the policy up here as well.  We can all play games with that, but we believe that this is a rights issue and that members of the LGBT community have rights.
The most concerning thing for me is the evidence that has been presented of bullying, discrimination and prejudice towards those in the LGBT community.  This is an issue in the United States as well, and you find that where LGBT people have rights recognised by local legislators, incidents of discrimination, bullying and, ultimately, in many cases, suicide, are reduced.  That is one of the main issues that we need to have in the back of our minds.
These rights are being introduced in other countries in Europe, and the sky is not caving in.  Of course, people have different views on the matter.  They have different religious views on the matter, and they are entitled to those views, but, at the same time, members of our community, regardless of their race, colour, creed or sexuality are entitled to live their lives in the way that they want to.

I hope and believe that this Assembly will, ultimately, vote for a progressive approach to this particular issue, and I think that we are pretty close to it.  There are only a handful of votes in it.

I will not keep Members any longer, given the time of the evening.  My colleague, Caitríona Ruane, will elaborate on our party policy as the evening continues.

Mr Weir: I rise to speak on this legislative consent motion as a member of the Committee for Finance and Personnel.  Given the lateness of the hour, I will try to make my remarks fairly brief, and, in order to assuage any potential criticism from my right-hand side, I will try to do so without any notes.
I guarantee that I will be dull but noteless to satisfy the Simon Cowell of the Assembly, who is to my right.

 

The Chair has gone through in a very thorough fashion the process and the discussion that took place at the Committee.  There was a limited opportunity to discuss the issue at the Committee and to receive evidence on it.  I think that that is the nature of the LCM.  On that basis, and as the Chair indicated, there was not a consensus on the issue.  That should not particularly surprise us.  Where some of the submissions that were made are concerned, it was perhaps not surprising that the submissions that were made on behalf of the Presbyterian Church and the Church of Ireland were in favour of the LCM.  In contrast, when the Rainbow Project came in front of the Committee, it indicated that it was unhappy with the LCM and would prefer that it were not passed.

That lack of consensus is not surprising, because I think that it reflects the differences in views that have been expressed on the issue.  We have had two debates on the subject.  There is no point in rehearsing the detail of those debates, as they were fairly lengthy and the various parties' positions were fairly well staked out in them.  My party has consistently taken the view, which I support, that the definition of marriage should not be redefined.  To that extent, I am comfortable and happy with the LCM.

 

As indicated, the legal position is that, if the LCM does not go through, there is a potential anomaly that would mean that people coming from England could be in a different legal position to those from Canada or France who are in a similar situation.  The Chair mentioned a court challenge being made at some point.  I have no doubt that, at some point, someone will try to make a legal challenge on an aspect of this.  If we did not pass the LCM, I believe that we would be in a fairly indefensible legal position.  The LCM is the best opportunity to defend the current position in Northern Ireland.  I am comfortable with the LCM, because it preserves and reinforces the current definition of marriage in Northern Ireland as something that happens between one man and one woman.  My party and I are comfortable with that and will continue to support it.

It is wrong where we have judges trying to impose rulings against the democratic will of any institution.  We on these Benches will very much defend the view that it should be the Assembly —

 

Mr McDevitt: Will the Member give way?

 

Mr Weir: I will give way briefly.

 

Mr McDevitt: It may be pedantic of me to say this at 11.50 pm, but it is a bit churlish for the Member to complain about a judge trumping the democratic will of an institution when this legislative consent motion surrenders our democratic will to another institution.  So, by virtue of the motion, we are handing over authority to make a decision on this matter to the British Parliament, which, like everyone else, will be subject to the judiciary.

 

Mr Weir: The Member shows as much ignorance of constitutional law as he does of the composition of this legislative consent motion.  This legislative consent motion is consistent with the current definition of marriage.  As the Minister said, when the legislative consent motion was originally discussed with the Government, the idea simply was that the Secretary of State could make changes and would simply have to consult with DFP.

 

It is enshrined in the legislative consent motion, and it is part of the constitutional theory on devolution, that any changes that are specifically put in this legislative consent motion require the consent of the Department of Finance and Personnel.  In effect, any changes will require the consent of the House.  Therefore, I believe that we have a degree of protection.  I suspect that this debate will be held on other occasions in the future.

 

Mr McDevitt:  [Interruption.] 
 

Mr Weir: The Member can make a late gesture to be called up to the British Lions with a —

 

Mr McDevitt: The British and Irish Lions.

 

Mr Weir: British and Irish Lions. I am always very happy for anybody from an Irish background to be embraced in the broader British tradition as part of the British Isles.  Indeed, whether the Member will be an adopted son on that basis remains to be seen.  The Member is making gestures about trying to pass the buck, but, if he had read the legislative consent motion, he would know that it means that the House and the Department of Finance and Personnel will have to consent to any changes.  This gives us the best opportunity to defend the institution of marriage, defend the current definition of the institution of marriage and, indeed, defend the integrity of the House by ensuring that any change in any subject will require the consent of the House.  Therefore, I am very happy to support the legislative consent motion on behalf of the DUP.

 

Mr McDevitt: I may as well start off where Mr Weir ended.  For anyone to come to the House and say that the DUP is the last great bastion for whatever it defines marriage to be is a bit like King Canute facing the monumental tide that came in all around him.  It is just the height of this House that we would engage in a debate like this at 11.55 pm —

 

Mr Weir: Will the Member give way?

 

Mr McDevitt: I will in a second, but let me just get started.

 

It is the height of this House that we would do so with straight faces and then turn around and tell our electorate that we have defended the institution of marriage and kept it as whatever it is that the DUP believes it should be.  Whatever marriage is, it will be what the DUP believes it has defended it to be.

 

The legislative consent motion means that we have to do what we have to do.  I agree with the Chair of the Finance Committee that it is very probable that, even in doing the bare minimum, we will be challenged, and successfully so.  It is the height of indictment of any legislature that it would make law knowing that it was flawed.  I regret to say that this is not the first time that we have done so tonight — it is the second time.  That seems to be becoming the way that one party at least likes to do its business in the House.

 

Mr Weir seemed to have a really important point that he wanted to make.

 

Mr Weir: I thank the Member for giving way.  I have a number of points.  Although I stated clearly the DUP's position on this issue, and the DUP will hold to that position, it is not simply the view of the DUP.  On the two occasions that this has been debated, a clear majority in the House has expressed a view, so it is not a case of one party trying to impose its will.  Mysteriously, in previous debates, a number of your colleagues were not present to support the SDLP position, and I see that the Member is bereft of colleagues tonight as well.  I should also point out, slightly pedantically, that he somewhat misses the point in relation King Canute.  King Canute's actions showed the limitations of his power rather than his arrogance, but that lesson may have been lost on the Member opposite.

 

Mr McDevitt: No, it was not.  The DUP is well aware of the limitations of its power, which is why it insists on carrying on in this legislature in the way that it does.  There is no other legislature that would take the DUP seriously when it carries on like this or, indeed, where it would be in any way strong enough to carry on like this.

 

The situation is that we have to do the bare minimum.  We have to do the right thing for people who, perfectly legally, exercise their right to engage in a civil, legal marriage in another part of the UK.  It is really quite sad and disappointing that we are having to do this, first, at this late hour and, secondly, in a de minimis, or least possible, way and in an almost begrudging fashion.  It says everything about what we need to change in this institution that that is the tone of tonight's debate and the way in which it is being conducted.

 

The SDLP will support the LCM because the SDLP will not take any steps that would in any way reduce the opportunity for people of the same sex to be able to enjoy the protection of the law, irrespective of what part of the UK they entered into their same-sex marriage.  It is a matter of deep regret that we do not take a more mature, honest and grown-up approach to a proposal to change the law with regard to civil marriage.  It is not a change to the law on church marriage because it would never be binding on a church.  It would not, in any secular state — I believe that we all live in one — affect in any way an individual's right to their belief or freedom from prejudice for their beliefs.

 

12.00 midnight

 

Mr Cree: I thank the last Member who spoke for allowing me to be the first Member to speak this morning.  I was going to say "today", then "tonight", and it is now "this morning".  

 

The Finance Minister is seeking the Assembly's approval for a legislative consent motion on the marriage Bill that is making its way through the legislative process at Westminster.  As the Committee Chair outlined at some length, we considered the issue in some detail in the Finance Committee and received oral evidence from the Human Rights Commission and the Rainbow Project and written submissions from a number of other organisations.  I will not seek to rehearse that work, as Members will be aware of the Committee report that was produced as a result.  

 

The legislative consent motion is necessary for the purposes of recognising same-sex marriages in England and Wales as civil partnerships in Northern Ireland.  It is important to state that that is how overseas same-sex marriages are treated in Northern Ireland at present, and it, therefore, follows that it should be the practice for England and Wales as well should the marriage Bill complete its passage through Parliament.  

 

The LCM recognises that there is not sufficient consensus in the Assembly to change the current definition of marriage but ensures that the protections contained in civil partnerships are extended to same-sex couples who have married in England and Wales.  It must also be remembered that the Civil Partnership Act is an established legal framework that has been in operation for nearly 10 years.  So, we are not reverting to some untried and untested situation that will result in grave difficulties.  

 

I will conclude by saying that I believe that a legislative consent motion of this nature to be the most sensible way forward.  I recognise that it is not the preferred way for some, and, indeed, the issue of same-sex marriages is one that Ulster Unionists can vote on according to their conscience.  In summary, the motion should ensure that all same-sex couples in Northern Ireland have the option of the protections of a civil partnership, and it will also bring England and Wales into line with how other countries that have legalised same-sex marriage are treated here.  Importantly, it recognises the will of the majority of the Assembly, which is to keep the definition of marriage as it is.

 

Mrs Cochrane: I speak this morning on behalf of my party in favour of the legislative consent motion.  While we are all aware of the differing views across the Chamber on same-sex marriage, the same-sex marriage Bill will pass in England and Wales, and we must therefore make adequate arrangements to determine how those in same-sex marriages in England and Wales will be recognised in Northern Ireland.  

 

Many people in Northern Ireland have strongly held views that marriage should remain between one man and one woman, and we respect that.  However, it has to be noted that the Presbyterian Church and the Church of Ireland both accept this legislative consent motion.  The Church of Ireland says that it does not impinge on the church's understanding of marriage, and the Presbyterian Church feels that it is a very necessary motion to help safeguard the current marriage legislation.  

 

As has been laid out by the Minister and others, the legislative consent motion seeks to implement certain sections of the same-sex marriage Bill, which will mean that English and Welsh same-sex marriages can be treated as civil partnerships in Northern Ireland by using the established legal framework of the Civil Partnership Act.  I recognise, however, that that does not go far enough for some, in that civil partnerships are not identical to marriages in terms of rights, registering with a religious institution and adoption.  However, at this point, Northern Ireland needs to have measures in place so that those in same-sex marriages in England and Wales will be recognised in legislation in Northern Ireland.  This is, therefore, a step in the right direction.  I support the motion.

 

Ms Ruane: Go raibh maith agat, a Cheann Comhairle.  Sinn Féin supports this LCM not because it is sufficient in addressing the issue of marriage equality; it is not.  Nor do we support the motion on the basis that the debate has concluded on the issue; it has not and cannot.  We support the motion so as to not disenfranchise further those couples whose marriages were performed in England and Wales from the very limited legal recognition that would be offered by the provisions.  

 

Níl muid ag tacú le LCM an lae inniu cionnas go sílimid gur leor é le aghaidh a thabhairt ar cheist an chomhionannais pósta; ní leor é.  Níl muid ag tacú leis cionnas go bhfuil deireadh leis an díospóireacht ar an ábhar seo; níl deireadh léi.  Táimid ag tacú leis an rún le nach mbainfear fiú an t-aitheantas an-teoranta atá sna forálacha seo de na lanúnacha sin a pósadh i Sasain agus sa Bhreatain Bheag.

 

I use the term "marriage equality" rather than the title given to this LCM of same-sex marriage very deliberately, because we are not asking for any special or separate definition of marriage, nor do we want to change, or fundamentally alter, what marriage means, which is to love, commit and form a union with another and for that union to be protected and recognised by law.  We want all people, including same-sex couples to have the right to marry.  That is equality.

 

Eleven countries and nine US states now provide for marriage equality.  Let us not delude ourselves that there are no consequences for not legislating for marriage equality here.  Research in the US demonstrates that there is a direct correlation between the level of acceptance of lesbian and gay people and the level of legal equality.  Put simply, there is more anti-gay violence and stigma in places where there is less legal equality.  That fact alone places a heavy burden on this Chamber, and I hope that the Minister of Enterprise, Trade and Investment, who has looked very bored since she came into the Chamber, takes note of that.

 

I note the Chairperson of the Committee for Finance and Personnel's comments on the short notice that was given by the Minister of Finance and Personnel on this matter, the strong possibility of a legal challenge on human rights or equality grounds and the unequal protection of human rights here compared with Britain.  I also note the failure by Minister Sammy Wilson to carry out a full equality impact assessment (EQIA) when he knows full well that there are adverse impacts for various section 75 categories.  That is poor leadership indeed by this Minister.

 

I love the way the DUP and, indeed, the UUP jump up and down shouting parity, except when it does not suit them.  The Minister's failure to lead — [Interruption.] 
 

Mr Speaker: Order.

 

Ms Ruane: — contrasts with the leadership shown by ordinary people in England, Scotland, Wales and the North and South of Ireland.  I was at the constitutional convention, where a hugely significant percentage of people voted for equal marriage. [Interruption.] 
 

Mr Speaker: Order, Members.

 

Ms Ruane: I also pay tribute to the people who organise Pride, which is happening as we speak.  I hope that the Members opposite will join their former Lord Mayor of Belfast Gavin Robinson in Pride.  I look forward to celebrating equality with my gay brothers and sisters this week and next week, and I, along with my party colleagues, will be joining proudly in the Pride parade.

 

The state has a duty to treat all of its citizens equally.  The Minister has failed abysmally to do this, but I am hopeful and I know that we will have marriage equality in this part of Ireland.  We just need to look at the DUP's record in trying to prevent various aspects of gay rights.  The never-never brigade, the "Save Ulster from Sodomy" brigade, the party that tried to prevent decriminalisation of homosexuality failed on that count.  It said "never, never, never" to civil partnerships, yet one of the first civil partnerships, and again I note the Minister of Enterprise, Trade and Investment —

 

Mrs Foster: Will the Member give way?

 

Ms Ruane: I will, certainly.

 

Mrs Foster: It is better to be in that brigade than the east Tyrone brigade.  That is what I was saying, if the Member wants me to say it again. [Interruption.] 
 

Mr Speaker: Order.  The Member has the Floor.

 

Ms Ruane: That is the most pathetic comeback that I have heard.

 

We have had the never-never brigade to civil partnerships, and now it is lauding civil partnerships.  Yet, one of the first civil partnerships in Ireland was in Belfast.  That was another unsuccessful campaign by the DUP.

 

In the debate on April 29, here in this Chamber, we had the "never, never, never" to equal marriage.  Now, they say that they will do a little bit to try to make sure — [Interruption.] I have to agree with my colleague Conall McDevitt: I wish that you could be on this side of the Chamber and look at yourselves making nonsensical comments. [Interruption.] 
 

Mr Speaker: Order.

 

Ms Ruane: Watch this space, folks. [Interruption.] 
 

Mr Speaker: Order.

 

Ms Ruane: I have absolutely no doubt that there will be equal marriage in Ireland, North and South. [Interruption.] 
 

Mr Speaker: Order.

 

Ms Ruane: The island of Ireland will ensure that all our citizens, regardless of gender, disability, race, political or religious belief — [Interruption.] 
 

Mr Speaker: Order, Members.

 

Ms Ruane: — or sexual orientation will be treated with respect and equality.  I would like to end by saying that the work carried out by all our groups that are fighting for equality for our gay and lesbian, bisexual and transgender community stands in stark contrast to the failure of the Ministers opposite.

 

Mr McCallister: At the outset, I think that it is fair to say that this is not ideal.  It is probably a case of us doing as little as possible on this issue.  I accept the Minister's point that the mood of the Assembly has been tested twice on this issue and, despite the two petitions of concern on those occasions, it fell short of even a simple majority, so there is not a settled will in the House on changing policy.  Therefore, we are stuck in this position of having to accept the legislative consent motion.  As I have said, I do not think it is ideal, but if we vote against it, or if the legislative consent motion were to fall, it would create a policy vacuum, with no one quite sure what would be the legal position of our fellow citizens in same-sex marriages who move here from England and Wales.

 

Perhaps the Minister will clarify in his winding-up speech whether, if the Scottish Parliament legislates for equal marriage, the motion also protects people who have been married in Scotland and later move to Northern Ireland.  

 

I take on board the points made by other colleagues.  The Chairman of the Committee for Finance and Personnel reminded the House that, possibly, in a few years, this will be the only part of western Europe that does not have equal marriage.  How long or how sustainable that policy position would be is anyone's guess.  I agree with Ms Ruane and Mr McDevitt that a court challenge to that position is very likely.  However, we are in the position of having to accept this motion to avoid a policy vacuum.  There are issues about adoption that I am sure that the Minister will clarify, although my understanding is that adoption orders are almost impossible to break, and so families moving here should be protected by legislation on adoption.

 

We have been presented with this motion and we have effectively no choice but to support it.

 

Mr Allister: I am implacably opposed to same-sex marriage.  By any proper definition, marriage — indisputably and irreversibly — is the union of one man and one woman, and so it must and should remain.  So long as I have a voice in this House, and this House has any control over it, that is the manner in which I will express myself.

 

12.15 am

 

I trust that this legislative consent motion will not be necessary, because I yet hope that the Westminster Parliament will not take this most retrograde of steps by devaluing and redefining marriage in this perverse way and that this legislation will yet fall, and, if it does, of course, this legislative consent motion will not be necessary.  If it does not fall, there is an issue to be addressed, arising from the fact that, regrettably, there would be the capacity for same-sex marriage in some parts of the Kingdom and, therefore, in this part, where it would not be possible, there would be an issue with couples that have gone down that particular path.  Foreign couples that have gone down that path avail themselves in this jurisdiction of civil partnerships, and I think it would be nigh impossible legally and constitutionally to construct an arrangement whereby those who, within the United Kingdom, go down that path would not also, in a way that could be defended, have to be afforded the same situation of civil partnership.  That in no way means that I endorse or support civil partnership.  I do not, but it is a recognition of the legal reality in that regard.

 

Once more, those who decline to accept the settled will of this House — twice, I think, in six months — in rejecting same-sex marriage talk loosely about legal challenge and all sorts of things.  Whether they clutch those matters to themselves as a comfort blanket or something else, I do not know, but let us be very clear:  there is no such thing in human rights law that applies in Northern Ireland to a right to same-sex marriage.  It does not exist in the European Convention on Human Rights, though some might wish it to exist.  It is not there, and, therefore, this pretence that, in some way, we are in breach of our human rights obligations is utterly bogus and false.

 

Whether we end up as the last place west of Germany, whatever the significance of that is meant to be, where same-sex marriage is not recognised and legislated for is neither here nor there.  What matters is that we do right, and the doing of right means that we do not endorse that which is wrong; namely, same-sex marriage.

 

Mr Agnew: I think it is regrettable that we have this legislative consent motion that says that we will not recognise as married those couples who enter into a commitment of marriage in England and Wales.  It is regrettable that we would seek to tell others that we do not value their marriage and their commitment as we do the marriage and commitment of others.

 

I am reassured, despite Mr Allister's contribution and some from others, that we will see marriage equality in Northern Ireland eventually.  Just as, under the penal laws, legal recognition of Presbyterian marriage was denied for a long time, and just as Presbyterians now have their marriages recognised in law, same-sex couples will one day win their battle to end discrimination against them — [Interruption.] 
 

Mr Speaker: Order.  The Member has the Floor.

 

Mr Agnew: — and have their marriages recognised.  There are attempts here to shout me down.  Just as I will not be shouted down, the LGBT community will not be shouted down when fighting for its rights.

 

Mr Wilson: What a man? [Laughter.] 
 

Mr Speaker: Order.  Order.

 

Mr Agnew: I will not be churlish, Mr Speaker, because we have seen progress this evening.  It was pointed out that the "never, never, never" brigade has, to some extent, moved on.  For the first time, to the best of my knowledge, the Assembly will support legislation to give recognition to civil partnerships.  Although we have civil partnerships in Northern Ireland, that happened during a period of suspension.  Although we failed to bring forward a sexual orientation strategy, which seems to be stuck in OFMDFM, and although we failed to legislate for full marriage equality, I am pleased with the progress that has been made.  Under a DUP Minister, we will see support for legislation, albeit not for equal marriage, but to recognise civil partnerships.  I hope that when they see that society does not collapse and the end of all morality does not arrive, some day they may come to accept full marriage equality and that society will be enhanced and not degraded.

 

Mr Wilson: I will reply to a number of the points made during the debate.  I will deal with a number of the general points before I go into some of the specific contributions.   

 

A number of points were made by Members, and the last Member to speak referred to this as well.  Thankfully, Caitríona Ruane has left the Chamber, and we all rejoice when she disappears.  Unfortunately, she is reappearing again.  In her contribution, she said that this was lauding civil partnerships and that it was somehow a recognition of civil partnerships.  Of course, it is nothing of the sort.  As far as the legislative consent motion is concerned — Mr Allister outlined the position in his speech, and I made it clear in my opening speech — as a result of legislation that went through under direct rule, when people whose single-sex marriages occur in other countries come to live in Northern Ireland, they are recognised as being in a civil partnership, so we would have had an impossible situation.  The position that the majority of Members and I hold is that we do not wish single-sex marriage to be introduced into Northern Ireland, nor do we wish to have that imposed on us by the courts.  Without passing this legislation, we would have been vulnerable to cases of discrimination.  Therefore, by accepting this part of the legislation, we are simply regularising the position between England and Wales and other parts of the world and what would happen to same-sex couples who are married in those places when they come to live in Northern Ireland.  It is not acceptance, and it is not welcoming civil partnerships.  It is simply accepting the reality of what is required to protect the position that, I believe, is representative not only of the majority of the Assembly but the vast majority of people in Northern Ireland.  

 

I believe that although most of the speeches tonight were in favour of widening the legislation, those who spoke in favour are out of step with the community here in Northern Ireland.  Mr McDevitt, of course, seems to be out of step with a good lot of his party, who have not even come near the place to support him in his stance. [Interruption.] 
 

Mr Speaker: Order.  The Minister must be heard.  Order.

 

Mr Wilson: The second point, and we have to make this clear, is that this has nothing to do with people's rights.

 

Ms Ruane: Shame.  Shame.

 

Mr Wilson: Those who have quoted those rights —

 

Ms Ruane: Shame.

 

Mr Wilson: The Member is saying "shame" from a sedentary position.  She is one to lecture anybody about rights.  Nobody has sought to crush the rights of people in Northern Ireland, including the right to live, as much as the Member who sits on the opposite Benches.

 

Some Members: Hear, hear.

 

Mr Speaker: Order.

 

Mr Wilson: So, she need not complain and say "shame" when I talk about rights.  The last person in the world who should be talking about rights is the Member from South Down.

 

Some Members: Hear, hear.

 

Mr Wilson: Let us look at the rights issue.  The human rights legislation makes it very clear.  Article 12 of the European Convention on Human Rights defines the marriage right.  In fact, the Minister made it clear in a letter to the Human Rights Commission that it does not by any stretch of the imagination require the right to same-sex marriage to be enshrined in article 12.  In fact, when the Minister wrote to the Human Rights Commission, she said that there is no requirement under domestic or human rights legislation to introduce same-sex marriage.  That is the opinion of the Minister who took the legislation through the House of Commons.  

 

The second point that the Committee Chairman argued is that the Human Rights Act requires it to have equal force across all jurisdictions.  The Human Rights Commission argued that point.  In her response to the Human Rights Commission, the Minister made it quite clear that, on the extension of marriage in England and Wales to same-sex couples, which would affect the interpretation of the Human Rights Act, the courts in England and Wales will consider the legislation and then apply the Human Rights Act in that context.  Where domestic provision differs in the United Kingdom, it is clear that the application of the Human Rights Act, according to that provision, may differ.  So, there will be different outcomes in different countries across the United Kingdom.  

 

The Minister went on to point out that that had already been shown to be the case with anti-terrorist legislation.  What would have been regarded as a right in England and Wales on arrests and detention was different in Northern Ireland because the laws were different.  It was a different local situation.  So, there is no justification under the law for the appeal to the European Convention on Human Rights or to the Human Rights Act.  It is not a rights issue.  It is not an equality issue.  Therefore, as far as I am concerned, there is no need —

 

Ms Ruane: Will the Minister take an intervention?

 

Mr Wilson: No, I will not give way to the Member. [Interruption.] 
 

Mr Speaker: Order.  Let us not have debate across the Chamber.  The Minister is making a winding-up speech, and he should be heard.  It is quite obvious that the Minister has no intention of taking an intervention.  Let us move on.  Let us moderate our language in the Chamber and display good temper as far as possible.

 

Mr Wilson: I normally take interventions during debates, as you well know, Mr Speaker, but the one thing that I have made quite clear is that I am not going to give the Member on the opposite Benches any platform to pretend that she is interested in human rights of any sort when her record on human rights, and, especially the human rights of innocent victims in Northern Ireland, is very clear for all to see.

 

Some Members: Hear, hear.

 

Mr Wilson: I will not give her an opportunity to carry out an exercise in hypocrisy in any debate.

 

Mr Speaker: Can we get back to the motion, please?

 

Mr Wilson: Yes, I will.  Mr Speaker, the point that I was making is that this is not a rights issue and it is not an equality issue.  Article 12 of the European Convention on Human Rights makes it quite clear that men and women of marriageable age have the right to marry and to found a family according to the national laws governing the exercise of that right.  That makes it clear that domestic laws in each state and jurisdiction govern the right to marriage.  If our law defines marriage as being between a man and a woman, that is compliant with the Human Rights Act.  Therefore, this is not a denial of people's human rights, even according to the legislation that Members appealed to during the debate.

 

12.30 am

 

The third issue is that, somehow or other, I denied the Committee the opportunity to scrutinise this legislative consent motion properly by bringing it late.  Let me make something clear:  it was evident from the very start of the Bill's passage through the House of Commons that parts of it applied to Northern Ireland and would require a legislative consent motion.  I made it clear to Members that I contacted the Minister, and my officials contacted the Department in England.  We wanted to change certain things in the legislation.  There was no willingness to engage with us on that or to make those changes until the very last moment, when changes were made.  Mr Weir made the point that, if there were to be changes in the legislation — for example, in regulations — our consent would be required rather than simply consultation with us.  I believed that that was essential, and we got that.

 

We also sought safeguards on consular marriages to ensure that we did not finish up with sham marriages and people from Northern Ireland trying to get around the regulations.  We could not get those safeguards.  Right up to the last moment — indeed, in the week before Final Stage in the House of Commons — I had a conversation with the Minister about it.  She was not prepared to move on that, and we were not prepared to move either.

 

When it came to armed forces marriages, because the authorising officer, regardless of his or her opinion, would have been expected to conduct these, I was not prepared to give consent.  

 

So there was negotiation right up to the last minute.  The other reason for time pressure is that the Government at Westminster, in their obsession to get this legislation through, has a very tight timetable.  They pushed the Bill through to the House of Lords and want it pushed through there as well.

 

Negotiating to get some of the changes that we wanted, clarifying issues that we were not going to get agreement on and the urgency of the Government at Westminster meant that we did not have a great deal of time to scrutinise the legislative consent motion.  I was not running away from its scrutiny; I would have been quite happy for it to be scrutinised by the Committee.  If there had been more time to do that, of course we would have done so.

 

A number of Members raised the issue of adoption.  The situation is that regardless of someone marrying or entering into married or in a civil partnership in another part of the United Kingdom, once they have adopted, it is irreversible.  If a same-sex marriage couple came to live in Northern Ireland, their adoption of any child would still stand in Northern Ireland.  Adoption is dealt with not by my Department but by the Department of Health.

 

The Committee raised the question of whether we will review these changes within a three-year period.  The answer is no.  I have no plans to review the arrangements because I do not believe that a review is necessary.  A review would be necessary only in the context of looking at whether we were going to relax the legislation further or go for same-sex marriage.  I have made it clear that, as far as my party and I are concerned, and as far as the Assembly is concerned at the moment, the position is fixed:  we are against same-sex marriage.  So we will not carry out a pointless review of the arrangements.

 

Some suggested that the legislative consent motion did not go far enough and wanted us to go the whole way and allow full same-sex marriages.  I have made it quite clear why I am not prepared to do that.  I noticed that Mr McDevitt, in his contribution, asked why we could not have a much more mature and honest debate about the issue.  Of course, other Members said that all that they want is equality for people who are gay and want to get married, etc, because it is their right and it is unfair that they do not have that opportunity.  I just want to make something clear:  there is a balance to be struck in all of this.  It may affect a minority of people.  However, I suspect that not even all those who are homosexual or lesbian would want to be married anyhow.  Therefore, it affects a very small minority.  

 

The legislation and, indeed, even its explanatory notes make it quite clear that there are serious implications for those who do not agree with the changing of the definition of marriage.  Some people have talked about the protection that is afforded to ministers.  First of all, I do not believe that those protections are as strong as the Government have said they are.  In the explanatory notes to the Bill, it is explained that people such as florists, people who drive wedding cars, people who print the stationery and registrars who have to perform the marriage would all be affected by the legislation if they decided out of conscience that they did not want to print the stationery, drive the car, provide the flowers or be the registrar.  The explanatory notes make it quite clear that those people would be breaking the law.  Then, you go beyond that to include teachers, social workers and others who are in public service who take a different view of this.  Of course, that is one of the reasons why I have rejected the armed forces part of the Bill.  Before the legislation has gone through, we have already seen people being dismissed from post because they have posted on Facebook their opposition to some of the changes that have been proposed.  The Bill has not even gone through yet.  It affects a wide range of people. 
Mr McDevitt: You should see what "you" are saying on Twitter tonight. 

Mr Wilson: The Member cannot dismiss the discriminatory impact that that kind of legislation has on the wider community.  It is for that reason that I believe that we have probably got an arrangement that, first of all, protects the position that the majority of people in Northern Ireland wish to have, namely that we do not have same-sex marriage and we do not have it imposed on us by the courts — because we would create a situation where people could easily take the matter into the courts — and that, at the same time, we do not hurt the vast majority of people, and a wide range of people, who could be swept up in the implications of the legislation. 
Mr Givan: I thank the Minister for giving way.  Does he share my concern — I am sure that he does, and he has alluded to it — that it would be used to discriminate against those, particularly of a Christian faith, who oppose same-sex marriage and that the very people who, even in the Chamber, would argue that it needs to be done to protect the minority lesbian, gay and bisexual community would be the first to use same-sex marriage as a charter to persecute Christians in their objection to give the services that they provide? 

Mr Wilson: The Member is absolutely correct.  It probably does show the kind of dual standards that apply in much of the debate.  The very people who shout the loudest about the discriminatory and unfair impact of that would be quite happy to see the unfair impact being imposed on other people who are not part of their charmed circle or the little group that they wish to represent, even though, as the Member has pointed out, they are, probably, the majority of people in Northern Ireland. 
I recommend the legislative consent motion to the Assembly.  It has the expressed support of the Executive, the Committee in its report, and I hope that it will have the support of the Assembly. 
Question put and agreed to. 
Resolved: 
That this Assembly agrees that the following provisions in the Marriage (Same Sex Couples) Bill, which relate to the treatment of same-sex marriages in Northern Ireland and gender recognition, should be considered by the UK Parliament: 
            - clauses 10(3), 12, 15(1) to (3) and 16; 
            - paragraph 2 of schedule 2; and 
            - schedule 5 (as introduced in the House of Commons on 24 January 2013). 
