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DUDGEON -V- UNITED KINGDOM of GREAT BRITAIN and NORTHERN IRELAND

Background notes on anti-gay legislation in United Kingdom

1. It seems to be the view of the British Government, in defence of the existing law in Northern Ireland, that the attitude of the State towards gay people and homosexual law reform has been consistent, considered and coherent. The following sequence of events in relation to amendment of the law in the United Kingdom proves the opposite, and signals only an inhumane, careless or hypocritical administration:

1553 Act of Henry V111 to punish buggery/sodomy with death.

1836 Last person executed for buggery.

1861 (1889 in Scotland) Offences Against the Person Act substituted life imprisonment for death, as the maximum penalty.

1885 Criminal Law Amendment Act passed, punishing all homosexual acts other than buggery with up to two years imprisonment.

1920 Government of Ireland Act sets up a devolved legislature in Northern Ireland.

1921 Criminal Law Amendment Act 1885 amended by the House of Commons to criminalise lesbian acts, however this amendment is rejected by the House of Lords

1954 Wolfenden Committee appointed, reporting in 1957.

1967 Sexual Offences Act passed at the fifth attempt by private Members bill but applicable only to England and Wales.

1972 Northern Ireland Legislature disbanded, appearing again briefly in 1974. Direct rule from Westminster imposed.

1976 (January). Royal Ulster Constabulary (RUC) arrest over twenty members of gay organisations in Belfast.

 (July) Merlyn Rees, Secretary of State for Northern Ireland refers homosexual and divorce laws to the Northern Ireland Standing Advisory Commission on Human Rights. 
1977 (July) Advisory Commission recommends law reform in line with England and Wales law. Advice accepted by the Secretary of State.

 (October) 'Save Ulster from Sodomy' campaign launched by the Rev. Ian Paisley.

1978 (June) Order in Council reforming divorce law passed by UK Parliament. Draft Order in Council to reform homosexual law in Northern Ireland published.

Late Labour Government dependent for survival on votes of Ulster 1978 - Unionist MPs following end of Liberal/Labour pact. Roy Mason, 1979 Secretary of State for Northern Ireland, trades homosexual law reform for the support of the Ulster Unionists.

1979 (June) Home Office Policy Advisory Committee recommends homosexual age of consent in England and Wales of 18. Minority recommends equality with heterosexuals, i.e. 16.

 (July) Conservative Government, elected in May drops proposals for homosexual law reform in Northern Ireland, and Dudgeon case, lodged in 1975 heard at European Commission of Human Rights

1980 (July) House of Commons amends Criminal Justice (Scotland) Bill to bring Scottish homosexual law in line with England and Wales.

 (October) Criminal Law Revision Committee recommends equality of penalties for similar illegal homosexual and heterosexual acts in England and Wales.

2. Alone in the United Kingdom, Northern Ireland has a law which can punish adult male gays with up to life imprisonment for an act legal in Great Britain, nearly thirty years after the Wolfenden Committee was appointed and when various governmental bodies are recommending moves towards equality under the law for gay and non-gays.

3. If, as the UK Government states in its Memorial:-

"It is for the national authorities to make the initial assessment of the reality of the pressing social need," requiring criminal penalties, its own inconsistency in proposing reform in Northern Ireland in 1978 and opposing it in 1979, together with the four official reports favouring reforms, proves that honest action by the Government consequent upon such an assessment is non-existent. Indeed, the 1885, 1921 and 1980 amendments were all initiated by individual MPs at the late stage of a Government bill in the House of Commons. Law reform in England and Scotland has come about through the persistence of individual MPs and pure chance in legislative timetables, rather than any Government initiatives. The only amelioration initiated by the Government itself in 650 years was the removal of the death penalty in 1861.

4. In relation to Ireland, there was no attempt by the UK Government in 1861 to maintain the death penalty for buggery because of any social or cultural differences between the two islands. Consistency is again lacking, particularly as in 1861 there was an overwhelming distinctiveness about the South and West of Ireland, where another language was spoken. This gap is much less considerable today.

5. It is important to point out that the genesis of the Northern  Ireland legislature at Stormont was not the result of a wide, all class, all religions, campaign for a devolved Government; rather the opposite. Because of the struggle for Home Rule and later independence by Catholic Nationalists and the initial attempt by the UK Government to grant devolution to the whole island, a mass movement sprang up in Northern Ireland to resist this policy. The 1920 government of Ireland Act was a compromise envisaging two equal parliaments with provisions for ultimate fusion between north and south. The Parliament in Dublin revolutionised into that of the Irish Free State, later the Irish Republic.

6. The remnant of the 1920 Act was the Stormont parliament, neither required nor requested by the Unionist majority and unique in the United Kingdom as a provincial legislature. This gave full advantage to provincial conservatives and sectarians to hold on to power and ultimately to fossilize by avoiding legislative reforms in almost every field, including voting rights and homosexuality. This limbo had a crippling effect on human rights. However, Stormont was never intended to provide for the peculiar moral requirements of the Ulster person; rather it was a device designed to keep Northern Ireland at a distance from Great Britain, with a long or short term view to insular integration.

7. The Applicant does not accept the U.K. Governments remarks that:- "It is clear and not disputed by the Applicant that there exist profound differences of attitude and public opinion in relation to moral questions in the British and Irish communities."

This is both falsely ascribed to the Applicant and is false in itself. The major moral distinction between the islands is in relation to political killing and violence. However, this has more to do with the preferred locations of the frontiers of the UK than with any innate bloodlust within both Irish communities.

8. The only scientific assessment of opinion was a poll conducted for UTV in January 1978. This opinion poll found the Province equally divided on divorce and homosexual law reform, though with majorities in the following categories favouring reform: Protestants; the middle classes; those under 35 years of age and those living in the Greater Belfast area (half the population). Two referenda of students at Queens University, Belfast, in 1980 and 1981 produced growing majorities in favour of gay rights and homosexual law reform.

9. The Governments evidence for these 'profound differences' is really quite trivial - a one year difference in the age of heterosexual consent, public houses closed on Sundays (as they are in parts of Wales) and most playing fields being closed on Sundays, which is untrue in itself and no different from the position In England and 
Wales. None of these items, such as the Ulster Sunday, bears the remotest relevance to the grave question of life imprisonment or freedom for gay men in Northern Ireland.

10. The Applicant accepts that the majority of the population in Northern Ireland, the Protestants, view themselves as British, as do a large minority of Roman Catholics. Radical differences with the UK just do not exist. Belfast is an industrial city comparable with Leeds, Manchester and Liverpool. The same language is spoken as in the rest of Britain. The same organs of communications are present - BBC, ITV, the national press and other forms of popular culture. The same religious denominations exist, except that the Church of Ireland (Anglican) is not the State church and the Roman Catholic Church has 30% adherence, as opposed to 10% in Britain. Apart from homosexual and abortion laws, almost all other legislative and statutory provisions are identical. There is free and frequent movement of individuals back and forth from Northern Ireland to England and Scotland. The fact that those many Ulster people who emigrate permanently to Great Britain never come to constitute a distinct ethnic minority (unlike the rural Southern Irish) is evidence of a considerable similarity in outlook.

11. The statement by the Government that:- 'Homosexual conduct is less marked in Northern Ireland' is not supported by any quoted research. The experience of the Northern Ireland Gay Rights Association suggests that the emigration of gay people from Northern Ireland is very high, proportional to the heterosexual majority and that it is fear of the law which makes many leave. The law forces many of those who stay into a terrible self-repression whose consequences (for the wellbeing of gays) are recognised by the Northern Ireland Department of Health and Social Services in its grant to Cara-Friend, a gay befriending and counselling agency. Without any formal enforcement, the law still has a chilling effect on people and on their self-expression. If such conduct is 'less marked' because of the law, then the Government is boasting about the law's effectiveness in interfering with the right of people to have their private and family lives respected.

12. Since 1969, there has scarcely been a single action of the British Government which has commanded majority support in Northern Ireland, from the abolition of Stormont, internment without trial, the establishment of a Council of Ireland, to the Chelsea negotiations with the leadership of the Provisional IRA in 1972. Only on this issue of gay rights has a firm stand been taken to protect the supposed views of a majority.

However, the only public opposition to homosexual law reform has come from fundamentalist Protestants. The Northern Ireland MPs, 12 out of a total of 635, vote on matters affecting the rest of the United Kingdom and did so, on both sides, in respect of the 1967 and 1980 Acts reforming homosexual law in England, Wales and Scotland. The Government states that the small number of Northern Ireland MPs makes its responsibilities 'the more particularly grave'.

However, the House of Commons has never been given the opportunity to debate or vote on homosexual law reform in Northern Ireland and no such debate was ever held at Stormont. And the Government makes no attempt to assess separately the opinions of any other region of the United Kingdom, such as Dorset, which like Northern Ireland, constitutes less than 2% of the entire population.

13. The small, though vociferous minority of fundamentalist Protestants (about 5% of the populace), was joined privately in opposition to homosexual law reform by the Roman Catholic hierarchy in 1979. The Government Memorial quotes liberally from this statement and presents it, undated, as Appendix D. However, the hierarchy presented no viewpoint to the Northern Ireland Standing Advisory Commission on Human Rights in 1976/1977 on homosexual law reform, though it did so on divorce law reform. Its views on divorce were totally ignored by the Government.

The Government does not exhibit the covering letter from Cardinal O Fiaich, which puts the statement in a context of remarks on prison reform and discrimination in employment. Nor does it reveal that this submission was expressly solicited by the Government. In particular, it does not state that the Roman Catholic hierarchy has not published this statement. The public position of the Roman Catholic Church in this regard remains the statement of Cardinal O Fiaich's predecessor, Cardinal Conway:-

'With reference to the law of the State on this matter, this is essentially a matter for the civil legislators'.

14. The reality of the so-called "discretion and moderation" with which the law is applied in Northern Ireland is belied by the 1976 raids. These involved over 20 adult gay men, the male committee members of three gay organisations in Northern Ireland and were to be concluded, according to the office in Belfast of the Director of Public Prosecutions, with four adult individuals all over 21, being charged in respect of sexual relations inter se. It is believed that the four would have been charged, had not the Attorney-General Mr Sam Silkin MP called for the papers and advised against a prosecution.

It must be stated that the warrant to search the Applicant's house was made out in the name of another occupant, that all written material in his room was seized and retained for 13 months. While he was detained at Castlereagh Interrogation Centre, the Applicant was never questioned about drugs, only about matters relating to homosexuality. To his knowledge, a separate RUC squad was formed specifically to deal with the homosexual aspects of the case.

15. The generality of this application is to help bring about equality under the law for gay people of all ages. The human rights of this minority can ultimately only be protected by such equality, in Northern Ireland as elsewhere. At present, gay men in Ulster are outlaws. The worst practical effect of this legislation, even where prosecutions do not occur, is that gay men are without legal protection from and by the law itself and are thus liable to many forms of exploitation, without having any recourse to the police or the courts. Even if gays are forced into an isolated position within society, they still maintain normal standards. To view public morality as if gays are not part of the public, of as if they have no moral standards by definition, is to fail to see that such standards must either be a compromise between minorities and majorities, or they must emerge from an acceptance of different and perhaps occasionally antagonistic moral outlooks.
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