NOVA SOUTHEASTERN UNIVERSITY LECTURE – THURSDAY 12 MARCH 2009 AT 6PM
DUDGEON v. UK – THE GROUNDBREAKING CASE AT THE EUROPEAN COURT OF HUMAN RIGHTS LEGALISING HOMOSEXUALITY IN NORTHERN IRELAND

Good afternoon 

I have to thank the Stolzenberg-Doan Lecture Committee, and the Humanities and Law Divisions of the Farquhar College of Arts and Sciences for inviting me to speak at Nova Southeastern University. The Stolzenberg-Doan Endowment has enabled this visit for which I am most grateful. 
I was last in the US at an American Conference on Irish Studies event in Roanoke, Virginia some ten years ago and am pleased to be back. 
As you may know, I have come from Northern Ireland, to Fort Lauderdale in Florida, to talk to you about my case at the European Court of Human Rights.

The photographs in the backdrop are not all directly tied to my talk but provide a flavour of my life, campaigns and interests. There is something of a gap in the 1980s, the era of my Strasbourg case, and that is because the few photos associated with it are in files donated to Northern Ireland’s Public Record Office.

I grew up in Ulster, and indeed was a Boy Scout, while my wilder student days were at Trinity College in Dublin, and on various Mediterranean beaches. When I was in my late 20s my legal struggle started.
The case of Dudgeon v. United Kingdom (no. 7525/76) was taken to the European Court of Human Rights in Strasbourg – that is the 47-member Council of Europe Court not – a common mistake – to the European Union’s Court of Justice at The Hague. Only the Vatican, Belarus and Kosovo are not members. 
The Strasbourg judgement was given in 1981, six years after it was lodged in 1976. I won, and homosexuality had to be decriminalised in Northern Ireland. 

You may be aware that my case was cited by Justice Anthony Kennedy in the 2003 ‘Lawrence’ decision of the Supreme Court of the United States. ‘Lawrence’ was the Texas sodomy conviction that led to the law being struck down. This citation was particularly unusual, as I gather the Supreme Court rarely, if ever, takes account of foreign case law. 

Justice Kennedy said that the decision in my case (with 47 European nations obliged to be in concurrence) proved that ‘Western civilisation’ and associated ‘Judeo-Christian moral and ethical standards’ no longer suggested toleration of homosexuality was ‘insubstantial’. This had been stated by Chief Justice Burger in the earlier 1986 Georgian ‘Bowers’ case where a conviction was upheld. Kennedy also cited the British Wolfenden Report as evidence of change.

The Texan law, it was argued by the majority, violated section one of the 14th constitutional amendment of 1868 which was passed to effect the end of slavery. There was however dispute as to whether it violated the “due process of law” part, or the “equal protection of the laws” section which was the view of Justice Sandra Day O’Connor.

Students may read, if permitted, as I did the Wikipedia entry on the case which is a useful introduction.

Suffice to say, the Supreme Court judgement has now called into question many other sex or gender laws in America, not least those regarding gay marriage, gays in the military and any age of consent differentials – areas aside from marriage where the European Court has already ruled favourably. And it has apparently unleashed debates in many quarters because of its innovative aspects. It may in time impact on gay marriage laws and their constitutionality should California’s change reach the Supreme Court.
I am therefore a human precedent, of some stature.
So how did it come about? To set the scene, you need a little biographical information. 

I was raised in Belfast in a middle class family where we lived carefully – without carpets or central heating, as one did in those days. Quite early, I became something of a liberal, later a socialist or labourite, and then a student radical. I learnt early the art of political campaigning, and for good or ill, never lost it. I was also gay from my mid-teens and at ease over so being, although I did not meet others until I was twenty. That did distress me.

I am not, and never could be a lawyer, being somewhat impatient, too certain of my (changing) opinions, and thus too quick to judgement. This is contradicted somewhat by twenty years as a civil servant, as well as an extensive book published in 2002 on Roger Casement, his life, humanitarian campaigns and controversial diaries. It tried to demystify the man and undo conspiracy theories. It also explored the life of someone with a similar background, if at times an opposite outlook, to me. 

It was a crime in Northern Ireland to be gay, that is to do anything sexual with another male, as it was in most former British colonies, America included. A man was subject to life imprisonment for committing sodomy and two years for gross indecency which covers every other sexual act. That was the 1885 crime of Oscar Wilde. And even before him, Edward de Cobain, MP for East Belfast, who was jailed on that charge in 1893. 
Indeed, in the century before I was born until 1861, you could be hanged for sodomy, and some were; the last execution being in 1836. 

The British Government’s Wolfenden Report of 1957 was prompted by the unpopular imprisonment of Lord Montagu of Beaulieu and his co-accused. The Second World War with its unsettling changes, and the consequent post-war Puritanism of the 1950s, were its backdrop. The Committee’s remit also included prostitution. But those who commissioned the report never expected its radical recommendations. The report therefore remained unimplemented for a decade. Sir John Wolfenden, I discovered recently, had a gay son.

The 1960s however changed everything as it has done over the next fifty years, and continues to do.

Decriminalisation occurred in 1967 after several years of parliamentary battles when the Sexual Offences Act for England and Wales was passed. I actually attended one of the House of Lords debates, still on my own, when I was 20. The Act excluded Scotland.

Nothing happened in Northern Ireland for the next decade, as we had our own devolved legislature, Stormont, which basically existed not to legislate.  

At that time, the UK was a unitary state with one exception – Northern Ireland. Now it is a state with devolved parliaments (more like the US), England now being the exception, having none.

Unbeknownst to many today, and just off my radar, the most prominent MP arguing for gay law reform in the 1950s was a Belfast Unionist MP, Montgomery Hyde. (I wrote a lengthy piece on his efforts in 2007, his birth centenary, which I can email to anyone interested.) 
He paid for his courage in 1959 by being deselected, narrowly, for his North Belfast seat  but went on to become the author of many books including The Other Love, the best book on the history of homosexuality in Britain and Ireland and the Trial of Roger Casement. One of those working against him in the constituency, as he told me last year, when First Minister, was Rev Ian Paisley.

In 1973, I became a member of the Belfast Gay Liberation Society based at Queen’s University. Despite letter writing and other efforts, we failed to get law reform into the short-lived 1974 Northern Ireland Assembly or even past the Law Reform Minister! Direct rule from London followed for thirty years.
Then in 1975, Kevin Boyle, a Queen’s law lecturer suggested to me, to try Strasbourg. We were angry enough to try anything. By then the Stonewall events had occurred and also influenced us.

Luckily, we had exhausted our domestic remedies, as is required by Strasbourg, since the UK had no constitutional court (there being no UK Human Rights Act at that time) and both Stormont and later Westminster had declined to reform the law. 

We thought the law was moribund and we would be let alone but out of the blue came the 1976 gay raids. I was taken in for questioning as were the 25 other committee members of our two groups. Literally all my papers and letters were seized and annotated for use against me. Breaking up a gay organisational conspiracy seemed to be the police’s purpose which was on foot of a newly reformed Royal Ulster Constabulary doing what it thought English constabularies did. It was a mother’s complaint, having read her son’s letters that was the trigger, one she surely regretted.

A fortnight later, overnighting with my adult Canadian boyfriend, Doug Sobey, from Prince Edward Island, the police gay squad came back, looking for him. He was brave enough to force them to arrest him since he would not go voluntarily. 

Some of us were defiant throughout the year; others were frightened while scars were left on a number.
The authorities were intent on convicting us, to the point where the Director of Public Prosecutions, in early 1977, had prepared charge papers against seven males and sent them to the RUC for acts that, in all cases, could not have been prosecuted in England. 

A Freedom of Information request on the Northern Ireland Office recently revealed that it was only by a sliver of luck that I was not charged, along with Douglas. A note on the government file said: “DPP (NI) decides to prosecute, but the relevant papers are retrieved from the out-tray at the last moment…” The Attorney General in London, unusually, had vetoed a Northern Ireland prosecution.

These raids gave the Strasbourg case the needed boost. 
Northern Ireland however was just waking up to a culture of human rights, as Kevin Boyle who became my first barrister, had been involved in the Ireland v. United Kingdom case, decided in 1978. It ascribed not torture but inhuman and degrading treatment to certain British military activities in Northern Ireland. Also until the mid-1960s, UK individuals could not file cases, just countries, so only a handful were taken.
There were inevitably early difficulties in the Strasbourg case. Anything I said was potentially self-incriminating which was why initially the case was filed anonymously while the earliest papers were actually taken in the 1976 raids. 

The London Government meantime started a meandering process of law reform which was shelved in 1978, and ditched by Margaret Thatcher’s new Northern Ireland Secretary of State a year later. Anything that could unite Catholic and Protestant, and there were few enough, was sacrosanct and the view was that homosexuality had a uniquely unifying effect – against it.
Meantime there had been in 1977, the Save Ulster from Sodomy campaign led by Rev Ian Paisley, a fundamentalist preacher politician, recently our First Minister, ably assisted by our current First Minister, Peter Robinson. They gathered 70,000 signatures on a petition against law reform. 

This gives the impression of a thoroughly illiberal society in Belfast but I have always felt it masked a moderate and more easygoing majority. Although my house came under sustained attack after the law reform, I was never bad mouthed on the street, despite appearing on TV arguing with both Paisley and Robinson at the moment of change. 

I can quote an instance of that kindness. In the BBC studio in October 1982, as I came in to the make-up room before a law reform debate, Peter Robinson was coming out. The make-up artist then confided in me that she had done his as badly as possible.
Mine was to be the first successful gay case at the European Court of Human Rights. Previous German applications in the 1950s had failed, being rejected as inadmissible due to the Court’s acceptance of toxic Nazi and Imperial German sociological evidence. I hoped to undo that evidence and the German precedents.

The European Convention of course was written in the wake of the Second World War, the Jewish extermination or holocaust, and the less-noted fact that gay men and lesbians were imprisoned without trial in German concentration – not extermination – camps such as Mauthausen. Many thousands were worked to death. Few returned and those that did kept quiet. The prohibition of the death penalty became more recently the only right to which a country cannot make a reservation.
Ironically one of the main drafters of the European Convention was Sir David Maxwell Fyfe, a former Conservative Lord Chancellor, who as Lord Kilmuir, was perhaps the most vociferous and unpleasant opponent of homosexual law reform in the 1960s Lords debates. 

I imagine he may have turned in his grave if, in 1981, he had gathered that the Convention was going to provide ‘Buggers Rights,’ as he would have said. But the value and virtue of the Convention is that it has modernised along with broad European society. I liken its geographical and cultural position to somewhere in north middle Europe, like Frankfurt.

Whether the Council of Europe has bitten off more than it can chew by admitting a swathe of former communist countries, especially Russia, Ukraine and Romania remains to be seen. Apparently there are now 100,000 cases outstanding, mostly from these countries and Turkey!
The case was taken on Article 8 (in conjunction with Article 14) which says: “Everyone has the right to respect for his private and family life, his home and his correspondence. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society …for the protection of health or morals...”
Article 14 reads “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin…property, birth or other status.”

In a prolonged and often petty defence, the UK made much of the pronounced religiosity of Northern Ireland, even seeking out a private statement of opposition to reform from the Cardinal. We argued that life imprisonment for something legal in Liverpool was absurd, disproportionate and way beyond any margin of appreciation that states were permitted in these matters.
Strasbourg encourages settlement which further prolonged the matter. The Commission, a now defunct under body, ruled unanimously in my favour in 1979 and thus passed the matter to the Court as a case for judgement. 

We knew we were going to win on the Article 8 privacy aspect. The penalty was just so extreme. Being a radical I pushed to open up the Article 14 discrimination aspect which obliged, unfortunately, a change of lawyers and the briefing of Lord Gifford, Terry Munyard and a solicitor, Paul Crane, with the help of Peter Ashman of Justice (the last three gay). We fought and however lost that argument. 
The Court hearing which I attended, silently, was in April 1981 before a full panel of 19 judges and in October judgement was given in my favour. The Court held that the UK was in breach of Article 8, by 15 votes to 4. 
The judgement stated the “restriction imposed on Mr. Dudgeon under Northern Ireland law, by reason of its breadth and absolute character, is, quite apart from the severity of the possible penalties provided for, disproportionate to the aims sought to be achieved.” 
But by 14 votes to 5 they held that it was not necessary also to examine the case under Article 14 (taken in conjunction with Article 8). The Court ruled that “once it has been held that the restriction on the applicant’s right to respect for his private sexual life give rise to a breach of Article 8 by reason of its breadth and absolute character, there is no useful legal purpose to be served in determining whether he has in addition suffered discrimination as compared with other persons.”

The judgements, which I have not reread until recent times, carry several minority opinions on either side of that mittel-Europe consensus; one which is secular and progressive but not radical. They remain interesting although in one case somewhat inaccurate and dangerous. The Irish dissenting opinion reads well as a defence of existing or traditional values. 

None the less, the majority view has stayed the course and become an international standard; one followed by judgments against Ireland in the David Norris case and against Cyprus in the Alexander Modinos case. They were successful and speedier in the wake of my precedent.

Mine was the first successful gay case and thus groundbreaking. It was only the thirty fifth case judged by the Court and the fifth violation found against the UK. There have since been ten thousand more cases judged at Strasbourg.
A year later, I was in the public gallery in the House of Commons for the October 1982 law reform debate. The Ulster MPs were universally opposed, including Gerry Fitt of the SDLP, and the notorious Enoch Powell who found a pathetic technical excuse to oppose the legislation. After his death, he was reported as having had a homosexual love affair while a university student!

Several comrades who applauded the vote result were arrested and held overnight in the cellars of Big Ben.

Matthew Parris, the journalist, then a Tory MP came out in the debate – he complains regularly that nobody noticed. James Kilfedder, another Unionist gay MP from Northern Ireland, abstained. He was to die of a heart attack in 1995, the very day the gay group Outrage was reported in the Belfast Telegraph as being about to out a gay Unionist MP. Ironically, I got a job for three years working for his successor as an MP.
In the Article 50 settlement, after every pound, literally, had been queried by the British Government, costs of £3,315 were awarded for my legal fees but I was denied the remaining £1,290 because of a mistaken view by the Court that my lawyers were operating on a contingency basis – at that time an improper arrangement. 
No damages were awarded, the verdict being seen as sufficient reward for the hurt and pain suffered. Three of the five judges who voted against me on the main case, and the British judge, were amongst the seven in this Court settlement hearing which struck me as an imbalance.

At a lecture in 2007, in Belfast, on the European Convention of Human Rights, I heard our Lord Chief Justice, Sir Brian Kerr, describe his time defending cases at the Strasbourg Court for the Northern Ireland Office. In particular he recalled that of “Jeffrey Dudgeon” and remarked that he had been endlessly criticised, particularly at dinner parties, for taking that brief. He then remarked that what he said then was “bilge” and that there had been “nothing sensible” in his pleadings. He did not know I was there.
I suppose that is lawyers for you. Taking any brief going.
He also related that he had fixed his gaze when speaking, on the Irish judge, Brian Walsh as he thought, only to discover later that the bench was out of alphabetical order. It was the Greek judge, one of the four or five willing to hear my Article 14 points he was pinning down!

The UK, by virtue, in part, of having an unwritten constitution has had many hundreds more cases found against it since mine, so I was pleased when the Human Rights Act was passed in 1998. It wrote the European Convention into UK domestic law and requires judges to take account of decisions of the Strasbourg Court and to interpret legislation, as far as possible, in a way which is compatible with the Convention. 
I had long argued that Westminster had lost the power, indeed the ability to take difficult or unpopular decisions in matters of human rights. We also needed a domestic arrangement to test such cases internally because of the extreme length of time involved in a Strasbourg application. Individuals however retain the right to go on to Europe. 

Much of the modernisation of our laws and human rights enhancements have been prompted or caused by the Convention. The most recent British violation is one which now outlaws police forces indefinitely retaining DNA samples of those unconvicted that were taken during an investigation. Others around my time concerned corporal punishment and the closed shop.

And as I wrote this, I was reading a well known commentator rage, “It is, of course, lunacy to have £2,500 of taxpayers’ money sent to Abu Qatada as per the instructions of the European Court of Human Rights.” 

Abu Qatada has been described as Osama bin Laden’s right-hand man in Europe. The European Court, essentially the UK’s Supreme Court, had ruled his detention under anti-terrorism powers with a view to his deportation in the aftermath of the 9/11 attacks, breached his human rights. He was and is in prison fighting deportation to Jordan. 

ECHR judgements are often unpopular in Britain, as is inevitable. A debate is indeed ongoing about the value of the Human Rights Act and whether it should be reformed. I don’t see it going anywhere as Strasbourg is now engrained in British law.

The European Convention’s recent Protocol 12 on discrimination makes Article 14 stand alone. It thus applies the current expansive grounds of prohibited discrimination to the exercise of any legal right and to the actions of public authorities. 
The Protocol has been ratified by 17 member states, 20 others have signed, with 10 including not even signing. But not the UK. It declined believing that the wording is too wide and would result in a flood of new cases, fearing that the phrase “rights set forth by law” might include international conventions to which the UK is not a party. It would therefore result in incorporation of these instruments by stealth. 

Even without the protocol however, some will shortly be testing the edge of Northern Ireland’s and the Irish Republic’s prohibiting abortion laws, using an argument on discrimination in regard to access and facilities. Strasbourg has resisted a position on abortion otherwise.
In conclusion, since my case there have been some fifty other successful gay-related judgments, most against the UK, and secondly Austria. They have been on the age of consent, on gays in the armed forces, sex and privacy, adoption and parental rights, residency and gender reassignment.

In gay, indeed in LGBT terms, we may have reached the limits of equalising and protective law reform in Europe, and need now to consolidate. But it is astonishing and remarkable that I have gone from total illegality to a high level of legal protection against employment discrimination (mostly via the EU), and civil partnership law, all in the space of 30 years. 

Gay men in particular still fall foul of the law in relation to outdoor activity and under-age crime. I have been involved in assisting in many unfortunate cases, particularly of a public sex nature that have taken a high toll in suicides. If legal practitioners, some of you may in the future deal with similar cases as prosecutors or defenders, and I therefore hope your knowledge of this history will be of benefit. 

I am especially grateful to my legal friends, and the European Convention for enabling so many of these changes that make life much more bearable for a small, but significant, and certainly vocal, group in society. And I look forward to how the various challenges under way in US states develop.

Finally, gays are now protected in British legislation, to the point where you can get sacked for refusing to perform civil partnerships or possibly imprisoned if you quote biblical anti-sodomy texts. 
This may happen to our First Minister’s wife, Iris Robinson MP, if she is charged under the Public Order Order, as is being considered for grossly offensive remarks she made inside and outside Parliament on the occasion of last year’s Gay Pride parade in Belfast. 
Being governed, as we are in Northern Ireland by retired military men and an evangelical Protestant cult is not my idea of heaven. But luckily, due to the existence of a plethora of legislation and international agreements, not least the ECHR, Northern Ireland can’t go backwards. 
I wonder if this reversal of fortune for Christians might be a problem, indeed a human rights issue. It would be in this state I suspect, if one thinks of that famous Floridian, Anita Bryant, being jailed. 

I have argued not without gay complaints that I can live with Mrs Robinson’s offensive fundamentalist remarks. 
She says she wants to send me to a psychiatrist when in the 1980s her husband tried to get me sent to jail. Life gets better.
� 14th Amendment, Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
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