NOTES DRAFT
TALK BY JEFF DUDGEON AT 4PM ON 9 APRIL 2008 AT QUB HUMAN RIGHTS SCHOOL

Dr. Tom Obokata, Assistant Director to chair.

SPECIAL STATUS OF CASE

Only 60th case to be found in violation of the Convention in 1980 by the Commission and only the 28th to be referred to the Court in the first 30 years of the life of the Convention. 

The court hearing was in April 1981 before a full panel of 19 judges and judgment was given in October 1981. A hearing had been held at the Commission in 1979.

This all occurred between 27 and 33 years ago so I may not always have the facts in the right order. Nor have I any papers to consult as they were given to PRONI some years ago as part of the NIGRA archive donation. They are all accessible at PRONI under the reference D/3762.

I am, and could never be a lawyer, being somewhat impatient, certain of my (changing) opinions, and too quick to judgement. This is belied somewhat by 20 years as a civil servant, as well as political activism, and a book on Roger Casement, of which I am increasingly proud, as it tries to demystify and undo conspiracy theories as well as delineating the life of someone quite similar, if at times opposite, to myself. 

Latterly I was a delegate to the NI Bill of Rights Forum whose report was debated in the Assembly only yesterday. I increasingly suspect the Assembly will be like the old Stormont – not going backwards, but neither reforming legislatively.
But back to the case:

The case was taken on Article 8 to be read in conjunction with Article 14

Article 8 (art. 8) provides as follows:

"1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others."

Article 14 (art. 14) reads as follows:

"The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association, with a national minority, property, birth or other status."

· The judgement, which I have not read again until since recent days, carries several minority opinions on either side of the consensus which are interesting and indications of the future, although in one case somewhat inaccurate and dangerous. The Irish dissenting opinion reads well as a defence of existing or traditional values. The overall effect is clear and easy to read. The majority view has stayed the course and become an international standard.

· This was the first successful gay case - previous German applications in the 1950s failed being rejected due to reliance on Nazi and Imperial sociological evidence. I hoped to undo that evidence and the precedent.

· The Convention of course was written in the wake of the 2nd World War and the Jewish holocaust and the less noted fact that gay men and lesbians were imprisoned without trial in German concentration, not extermination, camps such as Mauthausen and many thousands were worked to death.

Background to laws: historical

Death sentence until 1861; last execution 1836.

1885 law change led to gross indecency trials of Oscar Wilde and firstly Edward de Cobain (East Belfast MP).

1950s - Montgomery Hyde North Belfast Unionist MP, most vocal reformer in parliament but was deselected in 1959 (see my conference paper and Belfast Telegraph article of August 2007).

The Wolfenden Report (it also dealt with prostitution) came after Lord Montagu of Beaulieu’s imprisonment, and the war with its unsettling changes and consequent post-war Puritanism in the 1950s. The 1960s changed all that.

The 1967 Sexual Offences Act whose debates I attended, excluded Scotland as well as NI.

THE CASE AND ITS HISTORY

Belfast Gay Liberation Society’s failure to get law reform into let alone through the Northern Ireland Assembly in 1974.

Our Anger.

Professor Kevin Boyle encounter in 1975.

Me politically skilled (in NILP and PD).
1976 gay raids on foot of new reformed RUC, and Brian McDermott murder case. ACC Meharg in charge of both. My arrest and 20 other members of groups. Breaking up the organisations seemed the policy and reason. 

FoI case currently with DPP. Recently told seven were to be charged before London’s intervention not the four I was aware of but PPS changed its mind about providing 1976/7 papers. On appeal.
The UK authorities were intent on prosecuting me in 1976 to the point where the DPP had prepared charge papers and sent them to the RUC for arrest – for an act or acts that in my case could not have been prosecuted in England. FOI (NIO): Jan 1977

“DPP (NI) decides to prosecute, but the relevant papers are retrieved from the out-tray at the last moment…"

Case difficulties – self-incrimination/loss of early papers in the 1976 raids.

Knew we were going to win so pushed on art. 14 which led to change of lawyers and hiring of Lord Gifford, Terry Munyard and solicitor Paul Crane with help of Peter Ashman of Justice (last 3 gay).

Strasbourg encourages settlement. This prolonged the matter.

Commission unanimous in my favour in 1979 and then Court hearing in 1981.

Changed lawyers but Commission did not recognise this and my German expert Martin Dannecker was ultimately excluded from the 1981 hearing.
JUDGMENT

FOR THE REASONS, THE COURT

1. Holds by fifteen votes to four that there is a breach of Article 8 (art. 8) of the Convention;

2. Holds by fourteen votes to five that it is not necessary also to examine the case under Article 14 taken in conjunction with Article 8 (art. 14+8);

3. Holds unanimously that the question of the application of Article 50 (art. 50) is not ready for decision; 

Costs of £3,315 ultimately paid – denied £1290 contingency and £50 for Dannecker’s travel; given about 11k ff or £2000 earlier of legal aid mostly spent on travel and expenses.
1982 law reform debate in Commons. Ulster MPs universally opposed inc. Gerry Fitt, James Kilfedder and Enoch Powell ( later reported post mortem as having homosexual love affair in university). Matthew Parris MP came out unnoticed in debate.

David Norris, Ireland/Alexander Modinos, Cyprus cases came later. 

Now my case has even been quoted in US Supreme Court which is very unusual for a European judgement.

Article 14 judgment

He “suffered discrimination as compared with other persons who are subject to lesser limitations on the same right. This being so, it cannot be said that a clear inequality of treatment remains a fundamental aspect of the case.” The Court accordingly does not deem it necessary to examine the case under Article 14 (art. 14) as well.

I was a radical over Article 14 and discrimination.

Article 50 settlement 

I was denied £1,340 of costs on fake contingency ground therefore only allowed £3,315 plus 11,000 French francs of legal aid. No damages – law reform seen as sufficient.

Out of my case could have been generated a human rights culture in Northern Ireland but some would argue…

RECENT RELATED ECHR DEVELOPMENTS 

· New Protocol 12 on discrimination: not ratified by UK.

· Protocol 12 extends the art 12 prohibition to cover discrimination in any legal right, even when that legal right is not protected under the Convention, so long as it is provided for in national law.
It applies the current expansive and indefinite grounds of prohibited discrimination in Article 14 to the exercise of any legal right and to the actions (including the obligations) of public authorities.

The Protocol entered into force 1 April 2005 and has (as of November 2006) been ratified by 14 member states. Several member states inc Andorra and the United Kingdom have not signed the protocol.

The United Kingdom Government has declined to sign Protocol 12 on the basis that they believe the wording is too wide and would result in a flood of new cases, testing the extent of the new provision. They believe that the phrase "rights set forth by law" might include international conventions to which the UK is not a party, and would result in incorporation of these instruments by stealth. It has been suggested that the protocol is therefore in a kind of catch-22, since the UK will decline to either sign or ratify the protocol until the European Court of Human Rights has addressed the meaning of the provision, while the court is hindered in doing so by the lack of applications to the court concerning the protocol caused by the decisions of Europe's most populous states — including the UK — not to ratify the protocol. 

The UK Government, nevertheless, "agrees in principle that the ECHR should contain a provision against discrimination that is free-standing and not parasitic on the other Convention rights".[5]

‘Article 14 contains a prohibition. This prohibition is broad in some ways, and narrow in others. On the one hand, the article protects against discrimination based on any of a wide range of grounds. The article provides a list of such grounds, including sex, race, color, language, religion and several other criteria, and most significantly providing that this list is non-exhaustive. On the other hand, the article's scope is limited only to discrimination with respect to rights under the Convention. Thus, an applicant must prove discrimination in the enjoyment of a specific right that is guaranteed elsewhere in the Convention (e.g. discrimination based on sex - Article 14 - in the enjoyment of the right to freedom of expression - Article 10).’
CONCLUSION

· NI Bill of Rights Forum - maybe no time to talk about it - but I was for a long time a proponent of the introduction of what became the Human Rights Act, sensing that Westminster either never had or had lost the power to reform, especially in unpopular areas.

· This is one particular reason why I have not been persuaded of the need for a specific Bill of Rights for NI unless it was strictly linked to the ignored Belfast Agreement remit.

· In gay, indeed LGBT terms, we may have reached the limits of law changes, needing now to consolidate. 

But it is astonishing and remarkable that I have gone from total illegality to be given a high level of legal protection, all in the space of 30 years. 

Gay men in particular still fall foul of the law in relation to outdoor sex and under-age crime. I have been involved in assisting in many unfortunate cases particularly public sex ones that have taken a high toll in suicides.

As practitioners, it may be your lot in the future to deal with them, as prosecutors or defenders, and I therefore hope your knowledge of the history of this case will be of benefit. 

I am especially grateful therefore to my legal friends and the Convention for enabling so many of these changes that make life so much better for a small but significant and certainly vocal group.

[LCJ quote source:

I saw Neil Faris and he suggested I accompany him to a lecture on the reform of the European Court of Human Rights being given by Michael O'Boyle, deputy registrar.

At the lecture - big turnout from students and human rights people – Michael O'Boyle who was in the Commission when I was at Strasbourg in 1979-81 was introduced by the LCJ.

I heard the Lord Chief Justice Sir Brian Kerr musing of his time defending cases at the Court for the NIO, in particular he recalled that of Jeffrey Dudgeon. He said he had been endlessly criticised, particularly at dinner parties, for taking that brief, adding that what he said then was "bilge" and that there had been "nothing sensible" in his pleadings. He related fixing his when speaking, gaze on the Irish judge (Brian Walsh), as he thought, only to find out later they were out of alphabetical order and it was the Greek judge, one of the 4 or 5 who was willing to hear the Article 14 points!
The LCJ spoke of his time 

O'Boyle who may have been involved when my article 14 witness (Martin Dannecker) was excluded from the court hearing by the Commission, remarked that his only reference to Mr Dudgeon would be in relation to the then new facility for individuals to petition the Commission. Apparently they have 100,000 cases outstanding mostly from Russia, Ukraine, Romania and Turkey!

Dear Jeff,

I am Tom Obokata from the Human Rights Centre.  Thank you very much for agreeing to speak, and we look forward to having you.  What you wish to cover is entirely up to you.  Perhaps you can talk a little back the historical background as you said, and the process you went through (both domestic and European courts), and finally your view on the impact of the ECHR upon your personal life and the NI society in general.

Does this sound fine with you? 

Tom

From: Jeff Dudgeon [mailto:jeffreydudgeon@hotmail.com]

Sent: 11 February 2008 19:04

To: BRICE DICKSON

Cc: Tomoya Obokata

Subject: QUB Strasbourg talk

Brice

Happy to oblige in all departments. Perhaps we should do the talk first although by that time the Forum will have closed and my activities there will probably have me blackballed from all bien pensant quarters.

Do you want more history and background or a descriptive perhaps critical piece on the legal process? I am far from being a lawyer.

Attached is the PRONI catalogue I mentioned which includes all the relevant papers on the case.

Jeff

 From: b.dickson@qub.ac.uk

 To: jeffreydudgeon@hotmail.com

 CC: t.obokata@qub.ac.uk

 Date: Mon, 11 Feb 2008 10:06:20 +0000

 Subject: Your visit

 Dear Jeff,

A propos of our invitation to you to speak to our LLM students about your European Court case, would it suit you to speak between 4.15 and 5.15 (leaving time for questions) on Wednesday 9 April? That is the week they are studying Article 8 of the ECHR. We have a class of full-timers from 2.00 to 4.00 and a class of part-timers from 5.30 to 7.30. To avoid you having to perform twice, we thought we could timetable you for the 'interval'. We hope that some of our teaching colleagues, and perhaps other students, will come along too. I don't yet know what room we can use at Queen's, but I'll inquire. I just wanted to get the date agreed first.

 As the timing does not really fit with a meal time, can I take you out on a separate occasion for a decent lunch?

 Many thanks for agreeing to do this for us. I know the students will be really keen to meet the face behind the name!

 Best wishes,

 Brice

 tel: (0044) (0)28 9097 3456 (direct line)

 (0044) (0)28 9097 3476 (office)
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