Thank you!‏

From: 
Joshua Tyler Dillard (joshua.tyler.dillard@googlemail.com)

Sent: 
15 June 2009 17:38:39

To: 
Jeff Dudgeon (jeffreydudgeon@hotmail.com)

Dear Jeff,

It was a pleasure spending the day with you. I can hardly believe that  

three hours passed while we were at Starbuck's. Thank you again for  

the book. I just started reading it before walking down to my friend's  

house.

Just talking to you is an honour. You really are a source of  

inspiration for gay youth like me. Thank you for being you.

I really hope to see you again . . . maybe it could become almost a  

habit (say, once every other week). I could talk to you all day!

Can't wait until dinner next month!

Have fun in Rome!!!

Tyler

From: jdillard01@qub.ac.uk
To: jeffreydudgeon@hotmail.com
Subject: Good Afternoon!
Date: Sun, 29 Mar 2009 11:58:12 +0100

Dear Mr. Dudgeon,

Thank you for forwarding the lecture notes and the article. I will definitely be using it in my next paper on the right to privacy.

Once again, it was a pleasure to meet you the other night. You truly are one of my personal heroes. I read of your story when I was eighteen years old, the same age I came out to my family and was kicked out. So, I guess you could say that you are a source of inspiration to me and other gay youth. 

To tell you a little about myself and why you are so awesome in my eyes, you should visit the following links: 

http://www.us-irelandalliance.org/wmspage.cfm?parm1=867
http://www.pointfoundation.org/scholars/dillard.html
It's people like you who have paved the way for people like to become human rights activists. Thank you!

I have also attached a paper that I will be presenting at the University of College of Cork next month. I use your case as an example of the ECtHR's progress in the area of sexual orientation and gender identity-related rights.

If you ever fancy grabbing coffee, I would love to talk to you even more. I know you must be a busy man, but your story encourages me as you have left an indelible mark in the LGBT community.

Sincerely,

Tyler Dillard

Introduction
By Tyler Dillard

At nineteen years of age, Mehdi Kazemi travelled from his home of Tehran, Iran to London to study English. Two years later, his same-sex partner was arrested, charged with sodomy, and subsequently hanged. Before his execution in April 2006, his boyfriend revealed his homosexual relationship with Mehdi. Fearing that he may suffer the same fate if he returned home, Mehdi applied for asylum in the United Kingdom. But, the Home Office refused his case. If Mehdi returns to Iran, he will face the death penalty.

As of December 2008, private, consensual sexual activity between two adult males was a criminal offence in seventy-seven countries. A European-drafted statement presented in the United Nations General Assembly further exposed that seven countries still invoke the death penalty for individuals convicted of homosexuality.
 Since the Ayatollahs seized power in 1979, the existence of Iran’s “sodomy” law has resulted in the executions of an estimated 4,000 gay and lesbian Iranians,
 including Mehdi’s boyfriend. 

The above tragedy reveals that the concept of universal human rights related to sexual orientation is a controversial topic in domestic and international law and practice. Frequent reports highlighting egregious human rights violations on the basis of actual or perceived sexual orientation and gender identity reveal that members of this particular social group remain victims of violence, harassment, discrimination, stigmatisation, prejudice, invasions of privacy, torture, extrajudicial and arbitrary arrest, and cruel, inhuman and degrading treatment.
 Considering this situation, I seek to provide a comprehensive analysis of the challenges and prospects faced in the protection and promotion of the rights of gay, lesbian, bisexual, and transgender (GLBT) peoples. This essay critically examines the expert human rights instruments within two influential systems, the regional system of the Council of Europe (CoE) and the universal body of the United Nations (UN), and introduces the reception and application of human rights standards in cases involving GLBT applicants. A comparison of the different approaches to sexual orientation and gender identity-related rights under these different legal frameworks illuminates the strengths and weaknesses of both methods. Juxtaposing the human rights organs of Europe and the United Nations, I argue that the European Court of Human Rights is the most developed and effective enforcement mechanism for recognizing, defending, and advancing human rights related to sexual orientation and gender identity. I conclude by presenting a conceptual case for defending the universality of GLBT rights and for explicitly incorporating sexual minorities into the international human rights agenda. 

II. Conceptual Framework

To elucidate the social phenomenon of human rights violations on the basis of sexual orientation and gender identity, I must first define the concepts to be used in examining this topic. Wintemutte explains that the term “sexual orientation” has two main senses that are relevant for legal analysis. In the first, a person’s sexual orientation refers to the “direction of his emotional-sexual attraction”. Therefore, his attraction encompasses more than private sexual activity, but also the formation and expression of an emotional relationship with a member of the same sex, opposite sex, or both sexes.
  In the second sense, a person’s “sexual orientation” indicates “the direction of his emotional-sexual conduct”. This definition explains whether the emotional-sexual conduct in which they actually engage is with members of the opposite sex, the same sex, or some combination of the two.
 The differences between attraction and conduct are significant, as human rights violations based on sexual orientation may be directed separately or simultaneously at persons (because of their actual or presumed attraction) and at conduct. 

The distinction between attraction and conduct is further illustrated by a criminalised sexual act between two consenting adult males, a conduct that connotes a manifested feeling but can not prima facie be considered homosexual. Undoubtedly, the term “sexual orientation” is a vexing legal structure that carries a particular social and political significance.
 As evidenced by existing case law involving gay, lesbian and bisexual individuals, both European and international law typically seek to regulate the conduct underlying an identity (i.e. “homosexual” or “bisexual”), or through which the identity is expressed, rather than the identity itself. Frequently, institutions like the European Court of Human Rights (ECtHR) and the United Nations Human Rights Committee (HRC) must determine whether it is innate attraction or the sexual activity that is subject to violence, persecution or discrimination.

The concept “gender identity” is inextricably linked to sexual orientation. Gender identity refers to a person’s self-expression of masculinity or femininity (gender). Non-governmental organizations like Amnesty International have noted that individuals, groups, and public authorities that target GLBT people do not distinguish between whether their victims are (or are perceived to be) gay, lesbian, bisexual, or transgender. As evidenced by existing regional and international case law, violators target conduct, not category.
 For example, a transgender person may be targeted because his abusers infer sexual conduct from his behaviour that transgresses the gender barriers of his biological sex. Ultimately, both “doing” sexual activity and “being” gay, lesbian, bisexual, or transgender, actual or perceived, serve as manifestations of prejudice.

For legal purposes, I adopt the term “sexual orientation and gender identity-related rights” to encompass the civil, political, economic, social, and cultural rights that are denied to gay, lesbian, bisexual, and transgender people.
 I further embrace the language of “sexual minorities” to include any group stigmatised or demonised as a result of their sexual attraction or conduct. Donnelly asserts that, “ . . . they [sexual minorities] are human beings who have been identified by dominant social groups as somehow less than fully human, and thus not entitled to the same rights as ‘normal’ people’”.
 Consequently, systematic human rights violations based on sexual orientation and gender identity, whether actual or imputed, persist in all regions of the world. 

III. Sexual Minorities under the United Nations Human Rights System

Until the 1990’s, sexual minorities remained isolated and invisible under the United Nations Human Rights System. However, growing jurisprudence and other law-related practices in the UN treaty bodies reveal a significant application of human rights law in relation to people of diverse sexual orientations. The United Nations treaty bodies and transnational tribunals have increasingly recognised that sexual minorities fall within the ambit of protection under extant UN treaties such as the International Covenant on Civil and Political Rights (ICCPR)
 and the International Covenant on Economic, Social and Cultural Rights (ICESCR)
 and, accordingly, States have to respect the rights enumerated in these treaties. In instances where treaty provisions are vague, mainstream international law stipulates that international court decisions and the writings of international jurists serve “as subsidiary means for the determination of rules of law”.
 As a subsidiary source of law, opinions from human rights tribunals have internationalized sexual orientation-related rights. The treaty bodies, particularly the United Nations Human Rights Committee (UNHRC)
 that monitors State compliance with the provisions of the ICCPR, have delivered groundbreaking decisions and statements related to sexual orientation.

 While GLBT-related rights are certainly recognised in some areas of the United Nations Human Rights System, they are vehemently opposed in others. At present, no existing treaty incorporates “sexual orientation” or “gender identity” in its title.
 Sexual orientation and gender identity-related related rights, like women’s rights, have yet to achieve the status of international customary law.
 Furthermore, the bodies that monitor implementation of the United Nations-sponsored treaties have only considered cases related to sexual orientation, not gender identity. None of these treaty bodies, including the United Nations Human Rights Committee, are formal judicial institutions. Their findings have no binding force in law, and merely provide observations as evidenced in the forthcoming cases. 

Though limited, the major UN human rights instruments have erected international human rights standards in relation to people of diverse sexual orientations and gender identities. The measure of effectiveness lies in their theoretical underpinning: the Preamble to the Universal Declaration of Human Rights (UDHR)
 that characterizes international human rights as being “inherent”, “inalienable”, and “universal”. Article 2 of the UDHR further provides:

Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

Despite the width of application (“everyone is entitled . . .”), a specific reference to sexual orientation does not exist in the enumerated categories. Article 1 of the UDHR proclaims: “All human beings are born free and equal in dignity and rights.” Undoubtedly, sexual minorities are included in the concept of “all human beings”. But, this is an a priori presumption as the UDHR is a declaration voted in the United Nations General Assembly, and thus lacks the formal authority of a treaty.
 Nevertheless, parts of the document have become customary international law,
 emerging in response to the atrocities of the Nazi regime during the recent Second World War. Although Nazi violence included the extermination of 34,000 gay men at Sachsenhausen concentration camp in Orianenberg,
 the UDHR nowhere mentions sexual orientation. 

Elaborating upon the UDHR, one international treaty established rights that have had significant implications for sexual minority communities. The ICCPR, the principal treaty under the United Nations Human Rights System, states that everyone has the inherent right to life,
 the right not to be subjected to torture or cruel, inhuman, or degrading treatment,
 the right to liberty and security of the person,
 the right to privacy,
 the right to freedom of thought, conscience and religion,
 the right to hold opinions without interferences,
 the right to peaceful assembly,
 freedom of association with others,
 the right to marry and to found a family,
 and equality before the law and equal protection of the law.
 While all these rights potentially apply to sexual minority communities, only through invoking two provisions—the right to privacy and equal protection of the law—have gay, lesbian, and bisexual applicants received attention under the ICCPR.

State parties that have negotiated and subsequently ratified the ICCPR must ensure that all obligations are fulfilled,
 including the protection of freedom from incursion to privacy and equality before the law. Article 17 declares:

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence, or to unlawful attacks on his honour and reputation.

2. Everyone has the right to the protection of the law against such interference or attacks.

Enforcement of any of the provisions, particularly the right to privacy, is difficult as the parties to the ICCPR and other international instruments are States, not human beings. Tahmindjis observes, “ . . . the obligations in the instruments are effectively owed to human beings, not specifically to the other parties because it is the entitlements of humans which are their subject”.
 The United Nations resolved the situation by adopting the First Optional Protocol,
 which permits individuals to submit “communications”
 (complaints) to the United Nations Human Rights Committee, alleging State violations of treaty provisions. However, the decisions made under this procedure are mere “views”
 (recommendations) that are not legally binding. Thus, State parties respond to the observations on a purely ad hoc basis. The Optional Protocol further restricts the Committee by stipulating that it can only consider individual complaints if:

The same matter is not being examined under another procedure of international investigation or settlement.


The individual has exhausted all available domestic remedies . . .

Though seemingly rigid, the First Optional Protocol to the ICCPR invited two cases to the UNHRC that significantly furthered the rights of sexual minorities.

In the landmark 1994 case Toonen v Australia,
 the United Nations Human Rights Committee considered the interpretation of Article 17 of the ICCPR. Under the Optional Protocol, a gay rights activist, Nicholas Toonen, argued that sections 122(a), 122(c), and 123 of the Tasmanian Criminal Code that prohibited adult consensual homosexual activity breached three of the Covenant’s provisions: Article 2(1) (the enjoyment of rights without distinction of any kind such as race, colour, sex, religion . . .),
 Article 17 (the right to privacy), and Article 26 (the right to equality before, and equal protection of, the law).
 Tasmania maintained that, “ . . . the retention of the challenged provisions is partly motivated by a concern to protect Tasmania from the spread of HIV/AIDS, and that the laws are justified on public health and moral grounds”.
 It further argued that the laws criminalising homosexual acts did not pose any human rights violations, as the provisions had not been enforced for a decade.
 The UNHRC rejected both arguments.

Since the sodomy laws were not currently enforced, the Committee implied that they were not essential for the protection of morals.
 Additionally, it applied the standard of “reasonableness” that requires “any interference with privacy be proportional to the end sought and be necessary in the circumstances of any given case.”
 It observed that, “ . . . the criminalization of homosexual practices cannot be considered a reasonable means or proportionate measure to achieve the aim of preventing the spread of AIDS/HIV.”
 The UNHRC concluded that the laws prohibiting private, consensual homosexual acts arbitrarily interfered with Toonen’s right to privacy under Article 17(1) of the ICCPR.
 The position established an international human rights standard: that private, consensual sexual activity, whether heterosexual, homosexual, or bisexual, was protected.

A unique characteristic in the Toonen case is the dismissal from cultural relativism in regards to private, consensual homosexual activity. Steiner, Alston and Goodman assert that, “Advocates of cultural relativism claim that (most, some) rights and rules about morality are encoded in and thus depend on cultural context”.
 A strong relativist position underpinned Tasmania’s primary argument: “ . . . that the extent of interference with personal privacy . . . is a proportional response to the perceived threat to the moral standards of Tasmanian society”.
 The UNHRC responded that arguments related to morals were not exclusively a matter of domestic concern, but were also influenced by international human rights norms.
 

The Toonen decision also resolved that the term “sex” in Article 2(1) and Article 26 of the ICCPR implicitly included “sexual orientation”. This provocative move established a precedent within the United Nations Human Rights System that sexual orientation-related discrimination fell within the scope of unlawful sex discrimination in terms of the enjoyment of ICCPR rights. But, this decision is substantively problematic. Since the Tasmanian Code did not forbid women from engaging in sexual acts with one another,
 Toonen’s complaint could be interpreted as sex discrimination. However, as Donnelly notes, “Sexual minorities suffer in systematically, even fundamentally, different ways from women.”
 The finding, then, potentially obscures those differences. 

Nine years later, the UNHRC reaffirmed that “sexual orientation” discrimination was indeed “sex” discrimination in Young v Australia.
 After his same-sex partner of 38 years died, Edward Young applied for a government-sponsored pension available to married or unmarried partners of war veterans. Since the legislation applied exclusively to heterosexual couples, his application was denied.
 Young contended that the State’s refusal to provide him with the pension benefit based on the same sex as his partner violated his right to equal treatment before the law, and thus contrary to Article 26 of the ICCPR.
 Australia argued that factors beyond the Young’s sexual orientation justified a denial of the pension, and avoided the discrimination aspect to Young’s complaint.
 The UNHRC concluded that the State had failed to offer “reasonable and objective criteria”
 for making a distinction on grounds of Young’s sex or “sexual orientation”. Under the Optional Protocol, the UNHRC found Australia in violation of Article 26 of the ICCPR,
 confirming that sexual orientation-related rights are embedded in the treaty’s language. In its concluding remarks, the UNHRC further obliged Australia to ensure that similar violations of the ICCPR not occur in the future.

Young transcended Toonen by applying the ICCPR beyond the narrow confines of privacy to the broad provisions of civil, economic, and social entitlement in the form of pension benefits for same-sex partners. Though sexual minorities have certainly succeeded under the Optional Protocol, the Committee has not found State parties in violation of the ICCPR on the grounds of sexual orientation discrimination (“sex discrimination”) since Young. Moreover, the Committee has yet to entertain a case involving a transgender applicant. 

Toonen and Young have undeniably moved sexual orientation-related rights further in the United Nations Human Rights System. But, the recognition of these rights is not limited to case law. Following the UNHRC interpretation of “sex” to include “sexual orientation” in Toonen, three UN Committees promulgated that their respective treaties—ICESCR, the Convention on the Elimination of Discrimination Against Women (CEDAW),
 and the Convention on the Rights of the Child (CRC)
—protected sexual minorities. Thus, all signatories to the treaties hold human rights obligations with regard to sexual orientation.

Both the Committee on Economic, Social and Cultural Rights (CESCR) and the Committee on the Elimination of Discrimination against Women (CEDAW) have frequently criticised States for discrimination on the basis of sexual orientation. Three of CESCR’s General Comments,
 the interpretative texts that explicate the provisions of the treaties,
 have indicated that the ICESCR prohibits any form of discrimination on the basis of, inter-alia, sex and sexual orientation. CESCR’s General Comments have also addressed sexual orientation-related discrimination in the context of gender equality.
 Although it has yet to address sexual orientation in its General Comments, CEDAW called for the repeal of laws criminalising homosexuality in Kyrgyzstan and recommended that, “ . . . lesbianism be reconceptualised as a sexual orientation and that penalties for its practice be abolished”.
 

In its General Comments, the Committee on the Rights of the Child has also raised concerns related to discrimination on the basis of sexual orientation. It stated that:

State parties have the obligation to ensure that all human beings below 18 enjoy all the rights set forth in the Convention [on the Rights of the Child] without discrimination (Article 2), including with regard to “race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.” These grounds also cover adolescents’ sexual orientation and health status (including HIV/AIDS and mental health.

Adopting the same approach as CESCR and CEDAW, the CRC noted that these grounds also covered, inter alia, sexual orientation under “other status”. The CRC has further explained the deleterious effects of sexual orientation discrimination on adolescent health. In 2002, the CRC stated that gay, lesbian, bisexual, and transgender people “ . . . have access to the appropriate information, support and necessary protection to enable them to live their sexual orientation”.
 Ultimately, the CRC is the first and only treaty body to address discrimination specifically on the basis of gender identity.


The key human rights mechanisms of the United Nations have emphasised that States have an obligation to protect sexual minorities. The international approach in law and practice, however, has historically been equivocal and inconsistent. Before her tenure ended, Former High Commissioner for Human Rights Louise Arbour advocated for a more comprehensive articulation of sexual orientation and gender identity-related rights in international law. She, along with a coalition of human rights NGO’s, members of treaty bodies, and others, conceived the Yogyakarta Principles on the Application of International Human Rights Law in Relation to Sexual Orientation and Gender Identity (Yogyakarta Principles).

Drafted in 2005 and launched in 2007, this set of “soft law” principles
 addresses the broad range of human rights standards and their application to issues of sexual orientation and gender identity. These include:

Extrajudicial executions, violence and torture, access to justice, privacy, non-discrimination, rights to freedom of expression and assembly, employment, health, education, immigration and refugee issues, public participation, and a variety of other rights.

Affirming the primary obligation of States to implement human rights, the Principles further highlight that all actors have responsibilities to protect and promote sexual orientation and gender identity-related rights. These include, inter alia, the rights to non-discrimination and equality before the law,
 right to personal security,
 economic, social and cultural rights,
 rights to expression and association,
 freedom of movement,
 and right to found a family.
 Undoubtedly, the Yogyakarta Principles have introduced and emphasised international human rights standards related to people of diverse sexual orientations and gender identities. However, as O’Flaherty and Fisher observe, “This is not a propitious time at which to launch human rights initiatives at the UN”.


The United Nations is in a state of reform, particularly the institutional development of the Human Rights Council. However, with the Council convening more regularly than the Commission, the Principles have become quite visible in the international human rights system. O’Flaherty and Fisher explain, “In the year and a half since their launch, the Yogyakarta Principles have been consistently referred to at both the national and international levels”
 In the context of the United Nations Human Rights System, the Yogyakarta Principles are the most likely instrument to promise sexual minorities “a different future where all people born free and equal in dignity and rights can fulfil that precious birthright”.

IV. Sexual Minorities Under the Regional Human Rights System of Europe

Over the past decade, European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR)
 has provided strong legal protection for sexual minorities residing within its current forty-seven countries. While the ECHR
 does not explicitly mention sexual orientation in any of its Articles, its effective European Court of Human Rights (ECtHR)
 has become increasingly receptive to human rights claims brought by gay, lesbian, bisexual, and, unlike the UN, transgender applicants. As the first international body to adjudicate on cases involving same-sex sexual activity, the ECtHR has the most extensive jurisprudence on cases involving GLBT applicants. 

While the United Nations Human Rights Committee decided Toonen v. Australia in 1994, the European Court of Human Rights accepted similar cases much earlier. From 1981 until 1993, the Court’s interpretation and application of ECHR Article 8 in three cases, Dudgeon v. United Kingdom,
 Norris v. Ireland,
 and Modinos v. Cyprus,
 led to the elimination of laws prohibiting private homosexual conduct in the member states of the Council of Europe. ECHR Article 8 declares:

1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.

In the 1981 case Dudgeon v. United Kingdom, 
 the European Court of Human Rights held that the law criminalising adult male homosexual conduct in Northern Ireland was an unreasonable interference in private life and thus inconsistent with Article 8(1) of the European Convention. While the United Kingdom had decriminalised gay male sexual activity in England and Wales as early as 1967, prohibitions under the Criminal Law Amendment Act 1885 still existed in Northern Ireland.
 Like Toonen, Jeffrey Dudgeon was a gay rights activist. He also was never criminally prosecuted of committing an act of “gross indecency”
 with another male. But, he complained that the law prohibiting male homosexual conduct caused fear, suffering and psychological distress. Dudgeon’s allegations emanated from the fact that the homosexual acts which he might commit in private with other consenting males were regarded as criminal offences under existing law. He claimed that he further suffered when police officials conducted an extensive investigation into his personal life. During the search of Dudgeon’s home, the officials confiscated several personal papers that described homosexual activity among males. They subsequently interrogated Dudgeon about the sexual activities mentioned in his diaries.
 The respondent State party argued that such interference was “legitimate” and “necessary”
 for protecting the moral ethos of the society as a whole. The Court rejected the argument, explaining that the requirements of morals vary “from time to time and from place to place”.
 Like the UNHRC, the ECtHR rejected a cultural relativist position in relation to private, consensual homosexual activity.

In its decision, the ECtHR noted that, under existing Northern Ireland law, the homosexual identity itself was not prohibited. But, the particular acts of “gross indecency” linked to the identity were subjected to prosecution. The ratio decidendi was that the extant, impugned legislation and the police investigation constituted violations of Dudgeon’s right to privacy. As the Dudgeon case dealt with an intimate aspect of private life, the Court further observed that particularly serious reasons must exist before interferences by public authorities can be legitimate for the purposes of Article 8(2).
 

In two subsequent cases involving prohibitions on homosexual activity, the ECtHR reaffirmed and extended the right to privacy. Although monumental steps towards full recognition of sexual orientation and gender identity-related rights in Europe, all three cases—Dudgeon v. United Kingdom, Norris v. Ireland and Modinos v Cyprus—presented limitations. Neither Dudgeon nor Norris nor Modinos established a general principle against sexual orientation discrimination. Until 1999, their impact was confined to the single issue of criminalisation of same-sex sexual activity. Though their narrow focus, Dudgeon, Norris, and Modinos established a basic foundation for expanding the interpretation of Article 8 and other provisions in the ECHR to protect gay, lesbian, bisexual, and transgender people. 

In Lustig-Prean and Beckett v. United Kingdom,
 the ECtHR held that the United Kingdom’s ban on homosexuals in the military services violated Article 8 of the ECHR. The applicants, Duncan Lustig-Prean and John Beckett, both British nationals, enjoyed successful careers in the Royal Navy, and constantly received positive evaluations from their superiors.
 When the Ministry of Defence applied a policy to exclude homosexuals from the armed forces,
 the service police interrogated both Lustig-Prean and Beckett as to their sexual activities. After admitting their homosexuality, they were administratively discharged on the sole ground of their sexual orientation. They complained that the investigations into their sexual orientation and their resulting discharges violated their right to respect for their private lives under Article 8 of the ECHR.
 Lustig-Prean and Beckett also asserted that they had been discriminated against contrary to Article 14 that provides:

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

The Court unanimously concluded that neither the investigations nor the discharges of the applicants were justified within the meaning of Article 8(2).
 The ECtHR further held that the discrimination complaint under Article 14 raised the same issues that had been considered under Article 8. It therefore did not find the United Kingdom to be in violation of Article 14 in conjunction with Article 8.
 

Salgueiro da Silva Mouta v Portugal
 also involved Article 8—but this time its protection of “family life” in conjunction with Article 14. In an earlier ruling, the Court of Appeal of Lisbon denied child custody to the applicant, Joao Manuel Salgueiro da Silva Mouta, based on his sexual orientation. The court held: 

It is not our task here to determine whether homosexuality is or is not an illness or whether it is a sexual orientation towards persons of the same sex. In both cases, it is an abnormality and children should not grow up in the shadow of abnormal situations; such are the dictates of human nature . . . 

When Salgueiro da Silva Mouta challenged this judgment before the ECtHR, the Portuguese government responded that the ECHR contracting states enjoy “a wide margin of appreciation” in custody matters and that national authorities are better suited than international judges to make decisions in the child’s interest.
 Thus, the government urged the Court not to “substitute its own interpretation of things for that of the national courts” unless the relevant decisions “were manifestly unreasonable or arbitrary.”

The Court concluded that the lower court’s custody ruling interfered with the right to respect for family life (Article 8), thus making the Convention’s non-discrimination clause (Article 14) applicable to the case. The ECtHR reasoned that Court of Appeal’s statements concerning the father’s sexual orientation were not merely obiter dictum,
 but a decisive and determining factor in its decision. It ultimately held that the Portuguese court had made “a distinction which is not acceptable under the Convention”.
 The ECtHR unanimously found a violation of Article 14 together with Article 8,
 broadening the scope of Article 14 to include sexual orientation. 

As evidenced above, each ECtHR decision related to sexual orientation has gone substantively further than the one before. From the narrow confines of the right to privacy to the broad interpretation of “other status”, the ECtHR is moving through active measures of non-discrimination in a wide range of area of public activity. Ultimately, this basic logic of gradual inclusion serves as a model for the United Nations Human Rights system.
V. Universalism v Regionalism: United Nations v Council of Europe

The United Nations Human Rights regime is, in several aspects, formally distinct from the regional human rights system of the Council of Europe. However, common norms and principles exist between them.
 First, both the United Nations Committee and the European Court of Human Rights (ECtHR) have consistently granted a broad understanding of the right to privacy provided in their respective instruments.
 Second, both bodies have applied these instruments beyond the right to privacy, adjudicating on a range of issues that include pensions for same-sex partners and homosexuals in the armed forces. Third, each system has evolved in light of the other. For instance, the ECtHR has never interpreted “sex” to include “sexual orientation”, but, since Toonen, it has incorporated “sexual orientation” into the suspect classification of “other status” provided by Article 14 of the ECHR. Nevertheless, the ECtHR serves as the paradigm for the United Nations Human Rights System and other regional systems that have yet to fully extend protection to sexual minorities.

The European Court of Human Rights applied the right to privacy in cases of homosexual activity more than decade before Toonen. Ultimately, developments at the ECHR level—in particular the derogation of ‘sodomy’ laws—have prompted developments at the international level. But, these advances are inhibited by procedural problems in the enforcement mechanisms of the UN treaty bodies. Unlike the ECtHR, the Human Rights Committee is not authorised to make authoritative interpretations.
 Donnelly observes:

It is not even clear that these [UN] bodies are authorised to use what within the European regime is called ‘evolutive interpretation’, a reading of the meaning of the text based on current understandings rather than on those at the time of the drafting.
 

The ECtHR has also considered transgender rights
 under the ECHR, a move that the UNHRC has yet to take. Taking all these factors into account, the European Court of Human Rights remains the most developed and effective enforcement mechanism for recognizing, defending, and advancing human rights related to sexual orientation and gender identity

VI. Conclusion

Despite the work of both the United Nations and the Council of Europe, some States still question the jurisprudential basis on which sexual orientation and gender identity-related rights are fundamental human rights. The UDHR declares that, “All human beings are born free and equal in dignity and rights”.
 These provisions imply that GLBT persons, by virtue of their status as human beings, are entitled to the same enjoyment of fundamental and inalienable rights and freedoms as other human beings. 

In the analysed cases, the respondents frequently appealed to the notions of “cultural sovereignty” and “morality” as justifications for violating the rights of homosexuals. States’ failures to accommodate to human rights standards explain, in part, the frequency of cases like Mehdi’s. Thus, the most significant challenge in protecting and promoting GLBT-related rights is transcending the social, political, and regional lines that often inhibit the international community to respond to egregious human rights violations. Applying a universalist approach to the founding documents of international human rights law, the Council of Europe is achieving this goal more quickly and more effectively than any other region in the world.

The adjudicative victories of Toonen, Young, Dudgeon, Norris, Modinos, Lustig-Prean, and Salgueiro da Silva Mouta illustrate that sexual orientation and gender identity-related rights are on the international human rights agenda. But, the strategy of mere decriminalisation eliminates neither civil disabilities nor social prejudice. Real protection and promotion of sexual orientation and gender identity-related rights involves their incorporation under equal protection of domestic and international law. 

Although his partner was executed, Mehdi did not suffer the same fate. The United Kingdom Home Office granted him asylum in May 2008. Without decisions like Toonen, Young, Dudgeon, Norris, Modinos, Lustig-Prean, and Salgueiro da Silva Mouta, the United Kingdom may have not been as welcoming to gay asylum seekers like Mehdi. I remain hopeful that, in the not-too-distant future, the basic promise of the UDHR will extend to sexual minorities, ensuring that such tragedies as those experienced by Mehdi and his boyfriend are relegated to the history books.  

I have also  read your article but want to go through it again. My first port of call is instinctive editing of errors and misapprehensions. I spotted remarkably few and the prose flows well. However I believe your version of Wintemute is incorrect. 'Seize' power for the Iranian Ayatollahs is a little pejorative. 'Police officers' would be better than 'officials'. 'ICCPR invited' is a phrase I did not grasp while initially I had difficulty with 'Suspect classification', thinking it was a classification of that name!'
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