NI Abortion Case at ECHR 
Opinion

The cross-party, backbench failure in 2008 to extend abortion to Northern Ireland – stymied by Gordon Brown, invoking risk to the peace process! – raises the question: what next? The answer is clear: an application by women affected to the Strasbourg human rights court. 

When the United Kingdom parliament enacted the Abortion Act 1967, it was not extended to Northern Ireland. That was before the troubles. Four decades later, unionist and nationalist party leaders unite in disregard of the Human Rights Act 1998. 

The European convention on human rights underpins neither ‘the right to life’ nor ‘the right to choose’. The reason is: the rule of law is more complex than a cultural war between theological belief and female control of reproduction. 

Article 2 provides for the right to life, but no Strasbourg case extends the right (for good reasons) to the unborn. Asked during the presidential election when life began, Barack Obama replied: ‘Whether you’re looking at it from a theological perspective or a scientific perspective, answering that question with specificity is above my pay grade.’ 

Of course, evangelical Protestants, and seemingly most Catholics, opposed to abortion, have a right, under article 9 – freedom of thought, conscience and religion – to express their view that life begins with conception. This human right of pro-lifers is inadequately appreciated by good-thinking people.

The reason is probably the tendency of pro-lifers to seek to impose their view on others regardless, and, as in Northern Ireland, to continue to use the criminal law – the Offences against the Person Act 1861 – to intimidate medical practitioners and women wrestling, often alone, with the dilemmas of an unwanted pregnancy. 

Article 8 – the right to respect for private and family life – is the answer to pro-lifers over-interpreting article 2, but this article, in turn, does not extend to the right to choose pure and simple. 

The Abortion Act 1967 states when abortions become legal: two doctors agreeing (except in an emergency); under 24 weeks; approved places (mainly NHS hospitals) only. Doctors and nurses have a right to conscientious objection (which must be respected and not abused by pro-life medical decision makers). 

During 2008, media attention focussed on the flow of Northern Ireland women forced to travel to secure a private British, or other European, abortion (exactly like women in the Republic of Ireland). 

We consider that the Northern Ireland women are victims of a human rights violation by the United Kingdom. Under article 8, they are entitled to consider the abortion option (even if they have to travel to Britain and pay for an operation). And, under article 14, there is a prohibition of discrimination, including (we submit) on the ground of where one resides in the United Kingdom. 

Such a discrimination case need not be commenced in Northern Ireland, because a declaration of incompatibility under the Human Rights Act 1998 would not amount to a remedy.

What are the prospects in Strasbourg? The United Kingdom would, no doubt, argue (as part of its justification): margin of appreciation - namely that London is a better judge of whether abortion should be extended to Northern Ireland. 

It tried that in the Dudgeon case on gay rights in 1981, and lost. The government’s misrepresentation of Catholic opinion then, is similar (we would argue) to Gordon Brown’s alarums about the peace process. 

The Polish case of Tysiac, from 2007, where a doctor denied an abortion to a woman whose eyesight suffered, may also help. Strasbourg held that there had been a violation of an article 8 positive duty regarding physical integrity; medical refusals (where abortion was lawful) should be fairly reviewed.

Three women from the Republic of Ireland, relying upon Tysiac, are challenging the constitutional ban on abortion, as interpreted by the X case in the supreme court in 1992. This, however, is not a discrimination case.

Following the recent Robinson/McGuinness decision to devolve justice powers, and the inevitability that Stormont will never legalize abortion, women in Northern Ireland have only the judicial option of a human rights case.
