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Introduction

Do the victims of terrorism have human rights?  The answer is in two parts.  One, according to NI’s self-regarding human rights community, no (but terrorist do).  Two, from the point of view of a practising lawyer committed to equality, it is, and should be, yes; these victims are innocent humans.

There is no shortage of official references to the past – the PSNI’s historical enquiries team, Eames/Bradley and whatever it may advise, the Bloody Sunday inquiry, the five Cory inquiries, the four victims’ commissioners etc. – but the process has become mired in sectarianism, appeasement of republicanism and fundamentally unconstitutional thinking (all dressed up in the ideology of human rights, as proclaimed mainly by the nationalist community and its political leaders).

Here, I want to:

(1) remind ourselves of the lost lives of the troubles;

(2) define what I mean by the NI human rights community;

(3) analyze its extraordinary distortion of domestic and especially international law;

(4) outline what human rights activists should have been doing from 1980; and 

(5) point up that, with the entry into force of the Human Rights Act 1998 on 2 October 2000, human rights are now part of the legal mainstream domestically.  

Let me define my position, which comes from a secular rather than religious perspective.  I favour official forgetfulness, drawing a line under the past.  But that does not mean there should not be genuine civil society activity.  In NI, dealing with the past has become distorted.  The NIO has conceded Bloody Sunday, the Cory inquiries and effectively a one-sided truth and reconciliation process.  In that context, the very many more victims of paramilitary violence have to scream for recognition.  I therefore support efforts such as FAIR’s, in a European context, to mobilize opposition networks to nationalistic terrorist movements such as the IRA and the Basque ETA separatists in Spain.  

Who Killed Whom in NI?

According to the monumental volume, Lost Lives, edited by David McKittrick and colleagues, and published in 1999 (and updated in 2004 and 2006/7), 3,720 persons died in the troubles, from 1966 to 2006 (a moving end point).  The largest category is persons killed by republican (mainly IRA) terrorists: 2,152 or 57.8 per cent.  The second largest is killings perpetrated by loyalist paramilitaries: 1,112 or 29.9 per cent.  The security forces combined were responsible for 361 deaths: 9.7 per cent
 (in 2001, the European Court of Human Rights held, given there had been only four successful convictions for excessive use of force, that only that number had been unlawful
).

It is therefore the position that the vast majority of deaths – at least 87.7 per cent – are attributable to illegal terrorist organizations; less than ten per cent were the responsibility of the state.  Most of the latter would have been as a result of force that was no more than was absolutely necessary.
  Almost all (if not all) of the former will have amounted to the abuse of the right to life under article 2 of the European Convention on Human Rights.  

Republicans sloganize that there should be no hierarchy of deaths.  There is.  There are those lawfully, and then unlawfully, killed by the state.  There are then those – almost certainly all – unlawfully killed by republican and loyalist terrorists.  The republicans seek to obscure their responsibility by talk of state killings (and of the autonomous role of loyalism by referring to collusion).  A new hierarchy is created: at the top are the victims of state killings, especially those who warrant a (international) judicial inquiry – not least Patrick Finucane; there follow all the rest – including the 2,152 republican victims whose killers are unlikely to be pursued for fear of the contemporary peace process roles of Gerry Adams and Martin McGuinness being jeopardized.

The Northern Ireland Human Rights Community

This may be defined as compromising:

the Committee on the Administration of Justice (‘CAJ’), founded in Belfast in 1981;

increasingly, law teachers at QUB and UU;

the first NIHRC, led by Prof Brice Dickson (1999 – 2005);

the human rights consortium, essentially a CAJ front, made up of the state-sponsored community and voluntary sector;

the second NIHRC, under Prof Monica McWilliams (a failed radical politician) (2005 -  );

and the human rights forum, under Chris Sidoti of Australia via Geneva, which has been entrusted apparently with drawing up a bill of rights for NI.

Some of the human rights community are well meaning, but naïve, individuals, exercising their right to freedom of expression.  But I, relying equally upon article 10, point out that the NIO has done a great deal – in order to lure the IRA away from violence into politics – to subsidize these unrepresentative people.  

The CAJ, 1981 -  

I begin with one of its luminaries: Angela Hegarty, a legal academic and later a human rights commissioner in NI.  At the Irish government’s forum for peace and reconciliation at Dublin Castle on 31 March 1995, she made the following claims in her evidence
: 

one, the CAJ was constitutionally neutral;

two, it derived all its positions from international law;

three, it opposed derogations from particular human rights;

four, it stood for international human rights standards in domestic law;

five, this could be done by incorporating such standards by analogy with EC law;

six, there was no basis for emergency legislation (and in any case there was no emergency); 

seven, the CAJ's bill of rights of 1993 was the appropriate vehicle; and 

eight, there should be a human rights commission for (Ireland?) NI.  

These claims require the following responses.
  One, the CAJ was constitutionally confused.  It operated in a jurisdiction of the UK (not part of the Irish nation).  Constitutionally, it should have affirmed the rule of law, including the legitimate use of force, and opposed especially paramilitary violence.  Two, the CAJ certainly rifled texts of international diplomacy and politics in order to indict the UK government.  But only a proportion of those contain international law, and it requires some subtlety to identify the law recognized by a customary system.
  Further, such international law needs to be legislated at Westminster to have domestic effect.  Three, derogation is of course an aspect of many international human rights agreements, provided for in the 1969 Vienna convention on the law of treaties.  Derogation permits agreements to remain effective.  Four, incorporation is simply a debating point.  States say and do things internationally - where standards differ from obligations - for reasons of diplomacy.  There is no necessary relationship, for a dualist state such as the UK (or ROI), with their domestic, constitutional order.  Five, the EC analogy could never have worked, except for human rights expressly made part of European law.  The Human Rights Act 1998 gave further effect to the council of Europe's human rights convention: it did not incorporate Strasbourg human rights (despite the judicial use of such layperson's language).  Six, the IRA was on ceasefire on 31 March 1995.  It broke it the following year (on 9 February 1996).  The argument about emergency legislation is best met with: if ordinary law is more than adequate, why do governments not rely simply upon what they have got?  Seven, the CAJ's bill of rights was eclipsed by the Human Rights Act 1998, though the NIHRC, with little or no remit, went for a comprehensive, provincial bill of rights (regardless of implications for the other two UK jurisdictions and ignoring the ROI, which had been expressly related to NI by the Belfast Agreement
).  Eight, the CAJ was always keen on Irish institutions, its putative human rights internationalism taking little interest in the rest of the UK.  A human rights commission was the strategic objective of the CAJ: it secured it through the Belfast Agreement, and indeed became the predominant force on the first NIHRC.

What Should the Human Rights Community Have Done?

Given the character of the conflict in NI, I submit that the priorities should have been: one, opposition to terrorism, domestically and internationally, including support for extradition; two, an emphasis upon the positive obligations of public bodies as well as the negative ones; three (in anticipation of the HRA 1998), the development of the idea of an indirect horizontal effect; four (also from more recently), attention to the analogy of international refugee law and the idea of non-state actors; and especially five, reliance upon the concept of human rights abuse as well as violation - which could have been done from 1981.  

(1) Counter-terrorism (including Extradition)

We know now that Irish republicans, and Ulster loyalists in reaction, ran 30-year terrorist campaigns.  Neither was in anyway justified.  The failure of the IRA (1969 to 2005
) contrasts with the 30 months of 1919 to 1921, which led subsequently to Irish statehood.  Equally, the criminality of loyalists compares unfavourably with the 30 months of 1912 to 1914, when Ulster unionists defeated nationalist irredentism through popular mobilization.  

But the 1970s to 1990s also saw instances of terrorism in many other European countries, with roots in late-nineteenth-century anarchism and anti-state violence, and helped shape the present-day phenomenon of international - Islamic - terrorism.  

Extradition is an important weapon for democratic states, preventing a terrorist hiding, or even conspiring, in another state.  The IRA, in its war against NI, used the ROI for its headquarters and other things.  Irish terrorism had an international character.    

The issue in Europe quickly became counter-terrorism generally.  The 1977 European convention on the suppression of terrorism - a response to Palestinian violence in several countries - entered into force in 1978.  It denied terrorists access to the political offence defence.  The UK signed and ratified the convention in 1978.  The ROI refused.  It continued to do so until the 1985 Anglo-Irish agreement.  Even then, while it signed in 1986, it did not ratify until 1989.  However, the Oireachtas did legislate on extradition: Extradition (European Convention on the Suppression of Terrorism) Act 1987 (plus amending acts in 1987 and 1994).  

This was to reckon still without the Irish courts.  In Finucane v McMahon [1990] IR 165, the Irish supreme court did a great deal to restore the political offence defence for earlier cases.  

Terrorism has been recognized as a global problem since the league of nations elaborated the convention for the prevention and punishment of terrorism in 1937.  The 1975 Helsinki final act stated, in its declaration of principles: 'The participating States…will, inter alia, refrain from direct or indirect assistance to terrorist activities, or to subversive or other activities directed towards the violent overthrow of the régime of another participating State.'

At the United Nations ('UN'), there have been five conventions on terrorism - in 1973, 1979, 1997, 1999 and 2005 (not yet in force) - adopted by the general assembly.  These deal respectively with: internationally protected persons; hostages; terrorist bombings; financing and nuclear terrorism.  (There are a further eight UN conventions - from 1963 to 1991 - deposited other than in New York.)  A comprehensive convention  - in response to 9/11 in 2001 - awaits general assembly agreement; Islamic states have been trying to exclude Palestine from the definition of terrorism.  

There are also seven regional conventions on terrorism (from 1971 to 1999), including the 1977 European convention on the suppression of terrorism mentioned above.

The principal institution at the UN is the security council's counter-terrorism committee ('CTC')
 (established in the wake of 9/11).  The CTC seeks to encourage member states to become parties to the 13 UN conventions, and then to implement these instruments.  Terrorism prevention is the responsibility of the UN's office on drugs and crime in Vienna.  It provides legislative assistance to member states, in furtherance of this international law.  

I need to update these references to extradition, with two important developments.  The first is the European arrest warrant (‘EAW’), which stemmed from the Council framework decision of 13 June 2002: 2002/584/JHA.  It is not too much of an exaggeration to state that, as regards the 27 member states of the EU, extradition has largely lost its state to state character.  The second development is the Extradition Act 2003.  This was inspired partly by the Pinochet case of 1998 – 2000.  The EA 2003 divides states into two categories: category 1 territories, where there is no capital punishment (essentially EU member states); and category 2, which is all the rest, and not simply capital punishment states.  The secretary of state decides whether a state is category 1 or category 2.

I am unaware of the NI human rights community having engaged with this UN, EU and other work.  Has international counter-terrorism ever been taught in the two university law departments?  It is true that the office of the high commissioner for human rights in Geneva has, since 11 September 2001, 'placed a priority on the question of protecting human rights in the context of counter-terrorism measures'
.  But the response, we are only concerned with human rights, is an inappropriate precedent for NI.  The CAJ became identified as defenders of (republican) terrorism, in a context of sectarian polarization.  It advanced a simplistic notion of international law.  The NIHRC in turn continued to behave like a tribal pressure group, rather than a public body with a statutory responsibility.  The NI human rights community has exhibited nothing but bad faith.  

It has created a considerable hierarchy of victims.  It went for the one in ten state killings.  Within that category, it came to the defence of invariably republican terrorists, who (in their own light) were waging war.
  The nearly nine in ten, who were killed by republican and loyalist paramilitaries, were - and are - ignored.  Police, soldiers, judges and ordinary civilians are treated with contempt; political protestors (Bloody Sunday), IRA members (Loughgall) and so-called human rights lawyers (Finucane, Nelson) are sanctified.   Human rights activists are unapologetic about this.  Indeed, rare challenges lead to displays of tetchy superiority.  'Clearly we need to have another go at restating our position on the question of non-State violence', said another CAJ member at the 1995 forum for peace and reconciliation in Dublin.  'We have said that we are opposed to it.  Clearly that is not adequate for many people.  Unfortunately that may be a matter of the lack of a human rights environment that we have.'
  Jane Winter of British Irish Rights Watch also had a go at patronizing critics: 'Something we have noticed in our work already, even though the Human Rights Act is in its infancy, is that ordinary people, and others, are ignorant about human rights.  Many people, including some politicians, are confused about how human rights apply, thinking that the rights protected by the Human Rights Act can regulate disputes between citizens, rather than between citizens and public authorities.  Education is clearly needed to dispel this confusion, otherwise there is a danger that people will feel let down by the Act because of erroneous perceptions about its scope.'

This is hardly consistent with a humanitarian view of people in strife, where a death is a death.  Yet human rights law is derived from international humanitarian law.  The NI human rights community is of course wrong - as I intend to show with the next four points below.  Fortunately, the courts lack the rigid discrimination of the NI human rights community (exemplified above by the CAJ and British Irish Rights Watch).  In the Bloody Sunday tribunal litigation, in London rather than Belfast, in 1999 and 2001, which led to the London hearings, former British soldiers were seen, not as human rights violators, but as persons whose right to life had to be protected from republicans in NI.
  

(2) Positive and Negative Obligations

The human rights convention was agreed by the UK and other member states of the council of Europe in 1950.  Article 1 reads: 'The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in…this Convention.'  Some of the rights and freedoms are defined negatively, prohibiting states parties from acting in certain ways.  Others are defined positively, imposing obligations on the member states.  An example of the former is: 'No one shall be subjected to torture…' (article 3).  An example of the latter (arguably) is: 'Everyone has the right to respect for his private and family life…' (article 8).  There is a line of Strasbourg cases regarding the UK and other member states, which point to the positive obligations of the state (and also introduce the idea of horizontality: see further below).

The principal positive obligation has become the duty of domestic protection.  In a member state, rights and freedoms are bestowed on everyone.  Persons in turn have responsibilities (as stressed by the Blair government following the enactment of the HRA 1998).  However, these responsibilities are expressly only negative, in article 17: prohibition of abuse of rights.  But what if there are abuses of human rights?  It follows that the member state has a duty of domestic protection.  The legal question of standard arises: does the member state have to protect everyone from every possible abuse or is there a lower standard?  The answer is the latter, but foresight is important
.  There is authority, in Strasbourg case law, in an unsuccessful application against deportation from France, for the duty of domestic protection (and also for human rights abuses): HLR v France (1998) 26 EHRR 29 (a Colombian drug trafficker, potentially at risk from former associates in a context where the domestic authorities could not adequately protect him).  

Applying this distinction to NI, which is done rarely by the human rights community, human rights law prohibits 'the state' (in international discourse only) from acting in certain ways.  But it may also require it to act positively in other ways.  The most likely scenario is the duty of domestic protection.  But the Northern Ireland human rights community has not developed the positive/negative distinction, because - I submit - it raises the related questions of domestic protection and human rights abuses.  Human rights activists, dependent upon nationalism, are happy to accuse the UK of violations: they do not seek to require it to discharge its duty of domestic protection (through the rule of law and minimum use of force).

(3) Indirect Horizontal Effect

The coming into force of the HRA 1998 on 2 October 2000, opened up the possibility of an indirect horizontal effect, flowing from sections 6(3) and 7(1)(b): 'In this section "public authority" includes - (a) a court or tribunal…A person who claims that a public authority has acted (or proposes to act) in a way which is made unlawful by section 6(1) may - …(b) rely on the Convention right or rights concerned in any legal proceedings…'.  Murray Hunt first suggested this.
  Other legal writers have developed the idea of indirect horizontal effect - which is inspired by EC law.
  A litigant could invoke convention rights in a private law action.  There is authority, which does not close off this option: Wilson v First County Trust Ltd (No 2) [2001] EWCA Civ 633 [2001] 3 WLR 42 paragraph 18
 - though the case turned on the remedy of a declaration of incompatibility regarding legislation.  

On 20 September 1999, the NIHRC published its draft strategic plan.  It contained the usual CAJ stuff.  I wrote a 157-page legal commentary, which was sent to the NIHRC and to the NIO.
  I made the point that, when the HRA 1998 came into force, there would be a possibility of an indirect horizontal effect in domestic human rights law.  I was excited by the possibility.  The NIHRC was not.  I never expected it to take my document, and the ideas therein, seriously.  However, I was amused when I learned what it did.  Each submission was vetted by workers (as these public officials are called) - chanting their simplistic interpretation of section 75 of the Northern Ireland Act 1998 - in accord with whether it promoted the causes supposedly identified in statute.
  Only the so-called section 75 groups would be allowed to comment on the NIHRC's draft strategic plan.  

(4) International Refugee Law

This is based principally upon the 1951 Geneva convention and a 1967 protocol: multilateral agreements (like the human rights convention).  Asylum seekers are entitled to international protection, where they can show that they have been, or will be, persecuted in their country of origin.  As with the human rights convention, the assumption in the immediate post-war period was that agents of the state would be responsible.  However, in Horvath v Secretary of State for the Home Department [2000] 3 WLR 379, the house of lords held: given the general purpose of the refugee convention was provision by the international community of surrogate protection, the test of whether ill-treatment amounted to persecution was dependent upon, not only the severity of the ill-treatment, but also upon there being a failure by the state to afford protection against the ill-treatment.  Leaving aside the domestic protection point, the house of lords did not adopt a negative argument about non-state agents (alternatively, sub-state actors).  Skinheads might persecute Roma in Slovakia, or at least the treatment received was equivalent to persecution.  (Horvath was unsuccessful, because their lordships accepted the earlier finding that there was sufficient protection in Slovakia.)  

This case is now sufficiently authoritative, regarding the refugee convention, that it is unlikely to be affected by a dictum
 of Lord Brown of Eaton-under-Heywood, in R (Bagdanavicius) v Secretary of State for the Home Department [2005] UKHL 38 [2005] 2 WLR 1359, even though it was an article 3 human rights convention case.  

I first suggested such ideas in print in NI in 2001: ‘What Bill of Rights?’, Northern Ireland Legal Quarterly, vol. 52, nos. 3 & 4, autumn & winter, pp. 238-9.  To my knowledge, no legal academic, postgraduate student or undergraduate sought to explore the issue.  The reason is simple: the self interest of the human rights community, and its opposition to dissidents – and, paradoxically, freedom of thought (article 9). 

On 29 April 2004, the EU, in Council Directive 2004/83/EC – the qualifications directive - , did a great deal to codify, what is becoming, international protection law, throughout the 27 member states.
  Article 6 (actors of persecution or serious harm) lists three categories: one, the state;  two, parties or organizations controlling the state or its territory; and three, ‘non-State actors’, if it can be demonstrated that public authorities ‘are unable or unwilling to provide protection against persecution or serious harm…’.

(5) Violations and Abuses

There are two jurisdictions in the European court of human rights at Strasbourg: state versus state (article 33); and individual applications (article 34).  Article 34 permits any person to apply, if he claims to be 'the victim of a violation by one of the High Contracting Parties of the rights set forth in the Convention or the protocols thereto.'  Thus, member states of the council of Europe may be held to have violated a person's human rights.  

But there is also an entirely different concept, of abuse in the human rights convention.  Article 17 (prohibition of abuse of rights) reads: 'Nothing in this Convention may be interpreted as implying for any State, group or person any right to engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms set forth herein or to their limitation to a greater extent than is provided for in the Convention.'

Article 17 has not been widely used.  It has been described as applying to 'enemies of democracy'.
  However, the text actually refers to 'any State, group or person'.  It does not deprive terrorists of the benefits of the rights and freedoms set out in the convention: Lawless v Ireland (No 3) (1979-80) 1 EHRR 15, 22.  However, it has been used against German communists and Dutch racists: Application No. 250/57 Parti Communiste v Federal Republic of Germany (1957) YB 222, 224
; Glimmerveen and Hagenbeek v Netherlands (1979) 18 DR 187.
  NI - I submit - could benefit from article 17.  There is a doctrine of Strasbourg jurisprudence, to the effect that the convention is a 'living instrument': Tyrer v United Kingdom (1980) 2 EHRR 1, 10.  This has been applied in the context of Irish terrorism: McVeigh v United Kingdom (1983) 5 EHRR 71, 88.
  Consideration should be given to using the human rights convention against, for example, nationalists who seek to prevent peaceful loyalist parades (or vice versa).  It could also be used against the NIHRC: as a public authority under section 6(3) of the HRA 1998, it is prohibited by section 6(1) from acting incompatibly with convention rights.  The attempted denial of article 11's application to parades is an instance of abuse under article 17.

One of the most important cases in NI is the civil action against the alleged perpetrators of the Real IRA bomb in Omagh on 15 August 1998.  The Dickson NIHRC did not take this view.  It chose to try and stop the Panorama programme, which was decisive for the campaign.  It is to be hoped that the lawyers acting for the relatives of the dead will seek a declaration from the court in Belfast that the latter's right to life was abused by republican bombers.  That will put a better connotation on the article 2 cases that have been championed by the NI human rights community.  

The Right to Life

The right to life of natural persons, it has been asserted judicially, is the most fundamental of all human rights.
  However, article 2 of the European Convention on Human Rights ('ECHR'), which provides for the right to life, did not figure prominently in NI cases at Strasbourg in the 1970s, 1980s and  early 1990s.  (It was not, of course, readily arguable in domestic, NI, courts before the so-called incorporation of the ECHR in UK law by the Human Rights Act ['HRA'] 1998.)  The landmark decision, McCann & Others v UK (1996) 21 EHRR 97, involved three IRA members in 1988, who had been killed by the UK's Special Air Service ('SAS') in Gibraltar.  

McCann v UK

This is the leading case on article 2.
  It deals with events in Gibraltar on Sunday, 6 March 1988.  The UK had intelligence that three IRA members (two men and a woman) were intending to plant a bomb.  The target was to be a regular military parade on the following Tuesday.  Four members of the SAS shot the three republicans dead.  The IRA members turned out to be unarmed, but it was believed they had the capacity to detonate the bomb remotely if an attempt was made to apprehend them.  

An inquest in Gibraltar six months later held by nine votes to two that the killings were lawful.  At Strasbourg, in September 1993, the EComHR declared the application admissible.  But, in a subsequent report, it expressed the opinion, by eleven votes to six, that there had been no violation of article 2.

The ECHR held on 27 September 1995 that the soldiers had not violated article 2.  They had an honest belief about detonation.  However, it criticized the control and organization of the operation, finding by the narrowest of margins that there had been a violation of article 2 by the UK.  

The Court concluded: 'having regard to the decision not to prevent the suspects from travelling into Gibraltar, to the failure of the authorities to make sufficient allowances for the possibility that their intelligence assessments might, in some respects at least, be erroneous and to the automatic recourse to lethal force when the soldiers opened fire, the Court is not persuaded that the killing of the three terrorists constituted the use of force which was no more than absolutely necessary in defence of persons from unlawful violence within the meaning of Article 2(2)(a) of the Convention.'

The ECHR split ten to nine.  The president, Judge Ryssdal, was in the minority.  Several weeks later, lecturing in London, he described the majority decision as 'unfortunate'.
  The nine dissenters took issue with the finding on the control and organization of the operation.  They made three general points.  One, hindsight should be avoided.  Two, there was a grave danger of an irreconcilable conflict between the duty to protect the lives of the terrorists and the duty to protect their potential victims.  Three, full account had to be taken of terrorist capacity in NI.  The president and his colleagues queried whether arrest at the border would not have been followed legally by release.  'We consider', they concluded, 'that the use of lethal force in this case, however regrettable the need to resort to force may be, did not exceed what was, in the circumstances as known at the time, "absolutely necessary" for that purpose and did not amount to a breach by the United Kingdom of its obligations under the Convention.'

The applicants - relatives of the three IRA members - had sought just satisfaction under then article 50 of the ECHR (now article 41).  The Court held unanimously that the claim for damages should be dismissed: 'hav[ing] regard to the fact that the three terrorist suspects who were killed had been intending to plant a bomb in Gibraltar, the Court does not consider it appropriate to make an award [of pecuniary and non-pecuniary damage].'

Strasbourg had been generally sympathetic to the UK, faced as it was with a terrorist problem in NI.  The troubles were coterminous with the growth in the Court's caseload.  However, on 27 September 1995, the IRA had been on, as it turned out temporary, ceasefire since 31 August 1994.  Nevertheless, the narrowest of margins among the 19 judges, combined with the refusal to award damages, against the stark background of the Gilbraltar killings, indicate judicial hesitancy about allowing terrorists to gain propaganda victories, with findings of article 2 violations against members of the Council of Europe.

McCann would come to be referred to as a substantive violation.  It was a green light for other applications.  However, the ECtHR - which had to deal with a number of Turkish cases involving Kurds mainly in 1998 on the right to life
 - quickly retrenched to the idea of only a procedural violation: inadequate investigations of state killings.  This was after the Belfast Agreement of 10 April 1998, which many believed or hoped brought about an end to Irish terrorism.   In such a context, it might have been expected that the degree of judicial review by Strasbourg would have intensified.  The opposite would appear to have been the case.  

The Jordan Cases
The four joined Jordan cases
 as I call them - Jordan, McKerr, Kelly & Others and Shanaghan - decided by the third section of the European Court of Human Rights ('ECtHR') on 4 May 2001 and made final three months later, constitute the first effective examination of the right to life in NI.  Strasbourg looked at four controversial incidents involving Irish republicans between 1982 and 1992.  The judgments are perceived as yet another defeat for the UK.  It was held to have violated article 2 of the ECHR.  Nevertheless, the Jordan cases are notable for the relative failure of the litigation strategy of the applicants' lawyers.  Strasbourg found that there was only a procedural breach of the ECHR.  McCann was not followed on a substantive violation of article 2.  Further, the applicants failed on all their other allegations.  However, the award of damages in each of the four Jordan cases (which had been refused in McCann) has proved to be the most significant aspect of the litigation.  

The four Jordan cases promised, in May 2001, to be the beginning of a flow of decisions from Strasbourg about procedural violations of article 2.  Whatever of other applications awaiting decisions on admissibility, or substantive hearings, the ECtHR effectively waived the principle of the exhaustion of domestic remedies, to which is attached the rule about an application within six months of final decision.    Strasbourg, of course, also under article 35 of the ECHR, is not able to deal with an application that is substantially the same as a matter that has already been examined.  However, the award of damages means that there could be potentially dozens and even hundreds of cases in coming years.  The next case in this line - dealing with an event in 1996 - was decided  on 28 May 2002 (becoming final three months later) without a hearing on the merits
: McShane v United Kingdom (2002) 35 EHRR 23.  It was followed by Finucane v United Kingdom (2003) 37 EHRR 29, a decision of the fourth section of the ECtHR of 1 July 2003
, which became final on 1 October 2003.  The Finucane case, which deals with events in 1989, constitutes a tributary off this flow, because (following Shanaghan) of alleged collusion between the state and paramilitaries.

A  number of points may be made by way of criticism of the Strasbourg NI right to life cases, and in particular of the way the human rights community has represented them.  

One, the four Jordan cases joined the list of adverse UK decisions regarding NI, and gave rise to invocations of shoot to kill and collusion.  Two, Strasbourg never said any of this.  

Three, the UK responded minimally (in keeping with its practice), and it awaits the final opinion of the committee of ministers of the Council of Europe.  There are unlikely to be any major repercussions.  

Four, it is difficult to accept that the degree of investigation was the only issue, given the ECtHR's comments about public confidence.  Five, it is not known how many more of these cases will flow from Strasbourg.  UK acceptance of the Jordan decisions did not prevent a judgment in Finucane.  Future applicants would be entitled to pursue claims for damages.  

Six, all those killed in NI could benefit from the judgments, though the very many victims of republican terrorists are unlikely to want to blame the state directly (collusion) or indirectly (inadequate protection).  Seven, the emphasis upon procedural, and not substantive, violations means that McCann is not being followed fully as regards NI (though it has been as regards Turkey's treatment of the Kurds).  Eight, it may be, in time, that the minority in McCann will be vindicated, particularly on the point that, when the state becomes concerned to protect the lives of active terrorists, it may fail in its duty towards their innocent victims.  Nine, the principal failure of the UK as regards the four Jordan cases was the failure to appeal on the award of damages.  

� The human rights community is concerned principally with these victims: Fionnuala Ní Aoláin, The Politics of Force (2000).


�  Jordan v United Kingdom (2003) 37 EHRR 52 paragraph 152.


� There is no Strasbourg case finding the UK liable for a substantive breach of art 2 in NI.  McCann v UK (1996) 21 EHRR 97 concerned Gibraltar (a substantive breach by ten votes to nine).  The Jordan, McKerr, Kelly & Others, and Shanighan decisions of 4 May 2001 relate only to a procedural breach (by seven votes unanimously).  
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