What’s Wrong with the Northern Ireland Human Rights Community?

by Austen Morgan

Introduction

What's wrong with the Northern Ireland human rights community? The answer is: a great deal. 

While I have had cause to criticize this movement in the past
, I have never directly answered this question. I do now. And I wish to argue: one, the Northern Ireland human rights community failed to rise to the challenges of the troubles after 1968; two, it came to consort with catholic nationalism as a putative vehicle of progress; three, this led to the human rights community benefiting from the patronage of the UK (including the provincial state bureaucracy); four, it has consistently misconstrued the 1998 Belfast Agreement, as to its general character and particular provisions; five, while there may be surviving secular and radical elements in the human rights community, it is already clear that ethnic (Irish) nationalism will not tolerate a genuine human rights culture outside its tribal concerns; six, the Northern Ireland human rights community became legally redundant when the Human Rights Act ('HRA') 1998 came into force on 2 October 2000. 

I need to define what I am discussing.
 The rhetoric of human rights has echoed in international relations since the 1970s
, and in domestic UK politics from the 1990s (and also in the ROI). The Northern Ireland human rights community originated in the Committee on the Administration of Justice ('CAJ'), founded in Belfast in 1981. Legal radicalism was embedded in NI's two universities, well before human rights became part of the professional training of solicitors and barristers. The CAJ dominated the NIHRC, established under the Northern Ireland Act 1998. I refer to the first, or Dickson, commission, given that Prof Brice Dickson was chief commissioner between 1999 and 2005. I also refer to the second, or McWilliams, commission, since Prof Monica McWilliams took charge on 1 September 2005. The rest of the community comprises those members of NI's state-sponsored community and voluntary sector, who have backed the NIHRC's plans for a comprehensive bill of rights - even though this formed no part of the Belfast Agreement. (I should also mention British Irish Rights Watch in London, which acts as the overseas office - as members see it - of the Northern Ireland human rights community.)

The CAJ, 1981 - 

I have referred already to this organization
, and to one of its luminaries: Angela Hegarty, a legal academic and later a human rights commissioner in Northern Ireland. At the Irish government’s forum for peace and reconciliation at Dublin Castle on 31 March 1995, she made the following claims in her evidence
: 

· one, the CAJ was constitutionally neutral;

· two, it derived all its positions from international law;

· three, it opposed derogations from particular human rights;

· four, it stood for international human rights standards in domestic law;

· five, this could be done by incorporating such standards by analogy with EC law;

· six, there was no basis for emergency legislation (and in any case there was no emergency); 

· seven, the CAJ's bill of rights of 1993 was the appropriate vehicle; and 

· eight, there should be a human rights commission for (Ireland?) Northern Ireland. 

These claims require the following responses.
 One, the CAJ was constitutionally confused. It operated in a jurisdiction of the UK (not part of the Irish nation). Constitutionally, it should have affirmed the rule of law, including the legitimate use of force, and opposed especially paramilitary violence. Two, the CAJ certainly rifled texts of international diplomacy and politics in order to indict the UK government. But only a proportion of those contain international law, and it requires some subtlety to identify the law recognized by a customary system.
 Further, such international law needs to be legislated at Westminster to have domestic effect. Three, derogation is of course an aspect of many international human rights agreements, provided for in the 1969 Vienna convention on the law of treaties. Derogation permits agreements to remain effective. Four, incorporation is simply a debating point. States say and do things internationally - where standards differ from obligations - for reasons of diplomacy. There is no necessary relationship, for a dualist state such as the UK (or ROI), with their domestic, constitutional order. Five, the EC analogy could never have worked, except for human rights expressly made part of European law. The Human Rights Act 1998 gave further effect to the council of Europe's human rights convention: it did not incorporate Strasbourg human rights (despite the judicial use of such layperson's language). Six, the IRA was on ceasefire on 31 March 1995. It broke it the following year (on 9 February 1996). The argument about emergency legislation is best met with: if ordinary law is more than adequate, why do governments not rely simply upon what they have got? Seven, the CAJ's bill of rights was eclipsed by the Human Rights Act 1998, though the NIHRC, with little or no remit, went for a comprehensive, provincial bill of rights (regardless of implications for the other two UK jurisdictions and ignoring the ROI, which had been expressly related to Northern Irelandby the Belfast Agreement
). Eight, the CAJ was always keen on Irish institutions, its putative human rights internationalism taking little interest in the rest of the UK. A human rights commission was the strategic objective of the CAJ: it secured it through the Belfast Agreement, and indeed became the predominant force on the first NIHRC.

What Should the Human Rights Community Have Done?

Given the character of the conflict in NI, I submit that the priorities should have been: one, opposition to terrorism, domestically and internationally, including support for extradition; two, an emphasis upon the positive obligations of public bodies as well as the negative ones; three (in anticipation of the HRA 1998), the development of the idea of an indirect horizontal effect; four (also from more recently), attention to the analogy of international refugee law; and especially five, reliance upon the concept of human rights abuse as well as violation - which could have been done from 1981. 

(1) Counter-terrorism (including Extradition)

We know now that Irish republicans, and Ulster loyalists in reaction, ran 30-year terrorist campaigns. Neither was in anyway justified. The failure of the IRA (1969 to 2005
) contrasts with the 30 months of 1919 to 1921, which led subsequently to Irish statehood. Equally, the criminality of loyalists compares unfavourably with the 30 months of 1912 to 1914, when Ulster unionists defeated nationalist irredentism through popular mobilization. 

But the 1970s to 1990s also saw instances of terrorism in many other European countries, with roots in late-nineteenth-century anarchism and anti-state violence, and helped shape the present-day phenomenon of international - Islamic - terrorism. 

Extradition is an important weapon for democratic states, preventing a terrorist hiding, or even conspiring, in another state. The IRA, in its war against NI, used the ROI for its headquarters and other things. Irish terrorism had an international character.  

The council of Europe's 1957 European convention on extradition (which entered into force in 1960) is the principal regional multilateral agreement. A suspect had available the long-established defence, under article 3(1): 'Extradition shall not be granted if the offence…is regarded by the requested Party as a political offence…'. The ROI signed and ratified this instrument in 1966; the UK did not do so until 1990/91. The latter preferred to rely upon domestic legislation in both states rather than a multilateral agreement: the Extradition Act 1965 (in the ROI); and the Backing of Warrants (Republic of Ireland) Act 1965. But the ROI, even though it had emergency legislation to deal with the IRA in its own state, refused to cooperate effectively with the UK. Dublin dragged its heels in 1974 in the Sunningdale-inspired UK/Irish law enforcement commission.
 The Irish government - referring to its courts - would not deny the IRA its spurious political offence defence as regards NI. Parallel legislation - the Criminal Law (Jurisdiction) Act 1976 (in the ROI) and the Criminal Jurisdiction Act 1975 - simply permitted fugitive political offenders to be tried in one part of Ireland for terrorist crimes committed in the other. 

The issue in Europe then became counter-terrorism generally. The 1977 European convention on the suppression of terrorism - a response to Palestinian violence in several countries - entered into force in 1978. It denied terrorists access to the political offence defence. The UK signed and ratified the convention in 1978. The ROI refused. It continued to do so until the 1985 Anglo-Irish agreement. Even then, while it signed in 1986, it did not ratify until 1989. However, the Oireachtas did legislate on extradition: Extradition (European Convention on the Suppression of Terrorism) Act 1987 (plus amending acts in 1987 and 1994). 

This was to reckon still without the Irish courts. In Finucane v McMahon [1990] IR 165, the Irish supreme court did a great deal to restore the political offence defence for earlier cases. 

Terrorism has been recognized as a global problem since the League of Nations elaborated the convention for the prevention and punishment of terrorism in 1937. The 1975 Helsinki final act stated, in its declaration of principles: 'The participating States…will, inter alia, refrain from direct or indirect assistance to terrorist activities, or to subversive or other activities directed towards the violent overthrow of the régime of another participating State.'

At the United Nations ('UN'), there have been five conventions on terrorism - in 1973, 1979, 1997, 1999 and 2005 (not yet in force) - adopted by the general assembly. These deal respectively with: internationally protected persons; hostages; terrorist bombings; financing and nuclear terrorism. (There are a further eight UN conventions - from 1963 to 1991 - deposited other than in New York.) A comprehensive convention - in response to 9/11 in 2001 - awaits general assembly agreement; Islamic states have been trying to exclude Palestine from the definition of terrorism. 

There are also seven regional conventions on terrorism (from 1971 to 1999), including the 1977 European convention on the suppression of terrorism mentioned above.

The principal institution at the UN is the security council's counter-terrorism committee ('CTC')
 (established in the wake of 9/11). The CTC seeks to encourage member states to become parties to the 13 UN conventions, and then to implement these instruments. Terrorism prevention is the responsibility of the UN's office on drugs and crime in Vienna. It provides legislative assistance to member states, in furtherance of this international law. 

I am unaware of the Northern Ireland human rights community having engaged with this UN and other work. Has international counter-terrorism ever been taught in the two university law departments? It is true that the office of the high commissioner for human rights in Geneva has, since 11 September 2001, 'placed a priority on the question of protecting human rights in the context of counter-terrorism measures'
. But the response, we are only concerned with human rights, is an inappropriate precedent for NI. The CAJ became identified as defenders of (republican) terrorism, in a context of sectarian polarization. It advanced a simplistic notion of international law. The NIHRC in turn continued to behave like a tribal pressure group, rather than a public body with a statutory responsibility. The Northern Ireland human rights community has exhibited nothing but bad faith. 

Who killed whom in the Northern Ireland Troubles?

In the Northern Ireland troubles - it is necessary to recall - 3,593 people were killed between 1969 and February 1998.
 The largest category is those killed by republican paramilitaries: 2001 or 56 per cent. The second largest is killings perpetrated by loyalist paramilitaries: 983 or 27 per cent. (Republican and loyalist organizations killed respectively more republicans and more loyalists.) The security forces combined were responsible for 382 deaths, or 11 per cent. It is therefore the position that the vast majority of deaths - 83 per cent - are attributable to illegal paramilitary organizations; just over one in ten was the direct responsibility of the state. 

The Northern Ireland human rights community created a considerable hierarchy of victims. It went for the one in ten state killings. Within that category, it came to the defence of invariably republican terrorists, who (in their own light) were waging war.
 The nearly nine in ten, who were killed by republican and loyalist paramilitaries, were - and are - ignored. Police, soldiers, judges and ordinary civilians are treated with contempt; political protestors (Bloody Sunday), IRA members (Loughgall) and so-called human rights lawyers (Finucane, Nelson) are sanctified.  Human rights activists are unapologetic about this. Indeed, rare challenges lead to displays of tetchy superiority. 'Clearly we need to have another go at restating our position on the question of non-State violence', said another CAJ member at the 1995 forum for peace and reconciliation in Dublin. 'We have said that we are opposed to it. Clearly that is not adequate for many people. Unfortunately that may be a matter of the lack of a human rights environment that we have.'
 Jane Winter of British Irish Rights Watch also had a go at patronizing critics: 'Something we have noticed in our work already, even though the Human Rights Act is in its infancy, is that ordinary people, and others, are ignorant about human rights. Many people, including some politicians, are confused about how human rights apply, thinking that the rights protected by the Human Rights Act can regulate disputes between citizens, rather than between citizens and public authorities. Education is clearly needed to dispel this confusion, otherwise there is a danger that people will feel let down by the Act because of erroneous perceptions about its scope.'

This is hardly consistent with a humanitarian view of people in strife, where a death is a death. Yet human rights law is derived from international humanitarian law. The Northern Ireland human rights community is of course wrong - as I intend to show with the next four points below. Fortunately, the courts lack the rigid discrimination of the Northern Ireland human rights community (exemplified above by the CAJ and British Irish Rights Watch). In the Bloody Sunday tribunal litigation, in London rather than Belfast, in 1999 and 2001, which led to the London hearings, former British soldiers were seen, not as human rights violators, but as persons whose right to life had to be protected from republicans in NI.
 

(2) Positive and Negative Obligations

The human rights convention was agreed by the UK and other member states of the council of Europe in 1950. Article 1 reads: 'The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in…this Convention.' Some of the rights and freedoms are defined negatively, prohibiting states parties from acting in certain ways. Others are defined positively, imposing obligations on the member states. An example of the former is: 'No one shall be subjected to torture…' (article 3). An example of the latter (arguably) is: 'Everyone has the right to respect for his private and family life…' (article 8). There is a line of Strasbourg cases regarding the UK and other member states, which point to the positive obligations of the state (and also introduce the idea of horizontality: see further below).

The principal positive obligation has become the duty of domestic protection. In a member state, rights and freedoms are bestowed on everyone. Persons in turn have responsibilities (as stressed by the Blair government following the enactment of the HRA 1998). However, these responsibilities are expressly only negative, in article 17: prohibition of abuse of rights. But what if there are abuses of human rights? It follows that the member state has a duty of domestic protection. The legal question of standard arises: does the member state have to protect everyone from every possible abuse or is there a lower standard? The answer is the latter, but foresight is important
. There is authority, in Strasbourg case law, in an unsuccessful application against deportation from France, for the duty of domestic protection (and also for human rights abuses): HLR v France (1998) 26 EHRR 29 (a Colombian drug trafficker, potentially at risk from former associates in a context where the domestic authorities could not adequately protect him). 

Applying this distinction to NI, which is done rarely by the human rights community, human rights law prohibits 'the state' (in international discourse only) from acting in certain ways. But it may also require it to act positively in other ways. The most likely scenario is the duty of domestic protection. But the Northern Ireland human rights community has not developed the positive/negative distinction, because - I submit - it raises the related questions of domestic protection and human rights abuses. Human rights activists, dependent upon nationalism, are happy to accuse the UK of violations: they do not seek to require it to discharge its duty of domestic protection (through the rule of law and minimum use of force).

(3) Indirect Horizontal Effect

The coming into force of the HRA 1998 on 2 October 2000, opened up the possibility of an indirect horizontal effect, flowing from sections 6(3) and 7(1)(b): 'In this section "public authority" includes - (a) a court or tribunal…A person who claims that a public authority has acted (or proposes to act) in a way which is made unlawful by section 6(1) may - …(b) rely on the Convention right or rights concerned in any legal proceedings…'. Murray Hunt first suggested this.
 Other legal writers have developed the idea of indirect horizontal effect - which is inspired by EC law.
 A litigant could invoke convention rights in a private law action. There is authority, which does not close off this option: Wilson v First County Trust Ltd (No 2) [2001] EWCA Civ 633 [2001] 3 WLR 42 paragraph 18
 - though the case turned on the remedy of a declaration of incompatibility regarding legislation. 

On 20 September 1999, the NIHRC published its draft strategic plan. It contained the usual CAJ stuff. I wrote a 157-page legal commentary, which was sent to the NIHRC and to the NIO.
 I made the point that, when the HRA 1998 came into force, there would be a possibility of an indirect horizontal effect in domestic human rights law. I was excited by the possibility. The NIHRC was not. I never expected it to take my document, and the ideas therein, seriously. However, I was amused when I learned what it did. Each submission was vetted by workers (as these public officials are called) - chanting their simplistic interpretation of section 75 of the Northern Ireland Act 1998 - in accord with whether it promoted the causes supposedly identified in statute.
 Only the so-called section 75 groups would be allowed to comment on the NIHRC's draft strategic plan. 

(4) International Refugee Law

This is based principally upon the 1951 Geneva convention and a 1967 protocol: multilateral agreements (like the human rights convention). Asylum seekers are entitled to international protection, where they can show that they have been, or will be, persecuted in their country of origin. As with the human rights convention, the assumption in the immediate post-war period was that agents of the state would be responsible. However, in Horvath v Secretary of State for the Home Department [2000] 3 WLR 379, the house of lords held: given the general purpose of the refugee convention was provision by the international community of surrogate protection, the test of whether ill-treatment amounted to persecution was dependent upon, not only the severity of the ill-treatment, but also upon there being a failure by the state to afford protection against the ill-treatment. Leaving aside the domestic protection point, the house of lords did not adopt a negative argument about non-state agents (alternatively, sub-state actors). Skinheads might persecute Roma in Slovakia, or at least the treatment received was equivalent to persecution. (Horvath was unsuccessful, because their lordships accepted the earlier finding that there was sufficient protection in Slovakia.) 

This case is now sufficiently authoritative, regarding the refugee convention, that it is unlikely to be affected by a dictum
 of Lord Brown of Eaton-under-Heywood, in R (Bagdanavicius) v Secretary of State for the Home Department [2005] UKHL 38 [2005] 2 WLR 1359, even though it was an article 3 human rights convention case. 

(5) Violations and Abuses

There are two jurisdictions in the European court of human rights at Strasbourg: state versus state (article 33); and individual applications (article 34). Article 34 permits any person to apply, if he claims to be 'the victim of a violation by one of the High Contracting Parties of the rights set forth in the Convention or the protocols thereto.' Thus, member states of the council of Europe may be held to have violated a person's human rights. 

But there is also an entirely different concept, of abuse in the human rights convention. Article 17 (prohibition of abuse of rights) reads: 'Nothing in this Convention may be interpreted as implying for any State, group or person any right to engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms set forth herein or to their limitation to a greater extent than is provided for in the Convention.'

Article 17 has not been widely used. It has been described as applying to 'enemies of democracy'.
 However, the text actually refers to 'any State, group or person'. It does not deprive terrorists of the benefits of the rights and freedoms set out in the convention: Lawless v Ireland (No 3) (1979-80) 1 EHRR 15, 22. However, it has been used against German communists and Dutch racists: Application No. 250/57 Parti Communiste v Federal Republic of Germany (1957) YB 222, 224
; Glimmerveen and Hagenbeek v Netherlands (1979) 18 DR 187.
 Northern Ireland - I submit - could benefit from article 17. There is a doctrine of Strasbourg jurisprudence, to the effect that the convention is a 'living instrument': Tyrer v United Kingdom (1980) 2 EHRR 1, 10. This has been applied in the context of Irish terrorism: McVeigh v United Kingdom (1983) 5 EHRR 71, 88.
 Consideration should be given to using the human rights convention against, for example, nationalists who seek to prevent peaceful loyalist parades (or vice versa). It could also be used against the NIHRC: as a public authority under section 6(3) of the HRA 1998, it is prohibited by section 6(1) from acting incompatibly with convention rights. The attempted denial of article 11's application to parades is an instance of abuse under article 17.

One of the most important cases in Northern Ireland is the civil action against the alleged perpetrators of the Real IRA bomb in Omagh on 15 August 1998. The NIHRC did not take this view. It chose to try and stop the Panorama programme, which was decisive for the campaign. It is to be hoped that the lawyers acting for the relatives of the dead will seek a declaration from the court in Belfast that the latter's right to life was abused by republican bombers. That will put a better connotation on the article 2 cases which have been championed by the Northern Ireland human rights community.
 

The First NIHRC, 1999 - 2005

The NIHRC, established by the London government in 1999, had collapsed in ignominy by 2005. Nationalists like to blame the British. I prefer to focus on the human rights community. It was the author of its own destruction. London is responsible to the extent that it indulged six years of radical gestures with money and legal status. 

The Belfast Agreement

The achievement of the Belfast Agreement was unexpected. There was a vote in Northern Ireland of 71 per cent in favour on 22 May 1998. But there has also been a significant decline in support since the referendum. There is nothing mysterious about the Belfast Agreement. It was anticipated by the 1985 Anglo-Irish agreement. And, like the latter, it took the form of an international agreement between the UK and Irish states. However, the Belfast Agreement, as a treaty, had annexed to it a multi-party agreement, reached by political parties in Northern Ireland (but also voted upon by the London and Dublin governments). A great deal of nonsense has been talked about the Belfast Agreement. The UK and Irish states signed a British-Irish agreement. The political parties voted on the multi-party agreement under the rules of the talks. Sinn Féin abstained; it never 'signed up to' what nationalists call with increasing reverence, the Good Friday agreement. That was reported in the following day's Irish Times.

The Declaration of Support section included: 'we firmly dedicate ourselves to the achievement of reconciliation, tolerance, and mutual trust, and to the protection and vindication of the human rights for all.' The Belfast Agreement might have worked if: one, the Irish government had not been concerned principally with getting Sinn Féin into government in Northern Ireland and keeping it there; two, the UK government had stood by its pledges, upholding the rule of law, and not embarked upon a fanciful appeasement strategy; three, the inclusive executive finally established in December 1999 had evolved, after a transition, into a voluntary coalition with an opposition in the assembly; four, officials in Dublin and Belfast had run strand two (north-south) as practical international cooperation, rather than incremental Irish takeover of NI; five, everybody had run strand three (east-west) as an alternative emphasis; and six, the UK and Irish governments had not gone outside the Belfast Agreement, Tony Blair to get a series of quick fixes and Bertie Ahern to indulge the fantasy of Northern Ireland under joint administration. This critique does not blame Sinn Féin, from a position of desired inclusiveness (in the manner of a partner to a marriage nagging the other). The republicans deserve to be excluded, and the IRA has reinforced that view throughout the past seven years. We know now they never intended to disarm within two years of the Belfast Agreement; we also know they do not intend to disband. 

The NIHRC continued the CAJ tradition of constitutional confusion. It took to referring to the Belfast (Good Friday) Agreement, as if unionism and nationalism could be merged. The Belfast Agreement was another attempt at UK devolution, within the 1920-22 partition settlement. It offered the catholic minority, with considerable incentives, the chance to integrate in Northern Ireland after decades of abstentionism. Republicanism had failed to achieve a united Ireland by violence. And nationalism was to continue to fail democratically, the 2001 census results indicating inadequate consent for reunification. Certainly, there was a certain Irishness to the Belfast Agreement. But this had more to do with integration in Northern Ireland than with the construction of a unitary Irish state by, as some nationalists appear to believe, 2016. There is also a certain Ulster-Scotsness in the agreement, which has allowed the majority community to resist nationalist patronizing. 

The Belfast Agreement promised the human rights community the following:

· the HRA 1998 (though the NIHRC would be little interested);

· a human rights commission 'with membership from Northern Ireland reflecting the community balance';

· the NIHRC to advise the UK on the scope for supplementary rights (two instances being given);

· the principle of 'the constitutional protection of human rights [in the ROI]…[with] 'at least an equivalent level…as will pertain in Northern Ireland';

· an Irish human rights commission; and

· the possibility of a joint committee linking the two bodies.

The Northern Ireland human rights community was ecstatic. It: one, set out to colonize the NIHRC; two, adopted the strategy of a comprehensive bill of rights, to be legislated at Westminster during the first Northern Ireland assembly; three, imported the culture of a pressure group into a public body; four, ignored the (unionist inspired) principle of human rights equivalence between north and south; five, succeeded in colonizing the Irish human rights commission; and six, chose not to press its bill of rights on the ROI. 

Appointments and Resignations, 1999 - 2005

The wording of the Belfast Agreement was clear: 'membership from Northern Ireland reflecting the community balance'. This became, in the Northern Ireland Act 1998: 'representative of the community in Northern Ireland'. A minister told parliament that this meant the unionist/nationalist divide.
 The government had some discretion - for example, centrist domination - but unionists and nationalists generally had to be represented. 

What did the human rights community do? It set out to substitute itself for this provision of the Belfast Agreement.
 In May 1998, a little-known academic, Brice Dickson, had suggested the principles for selection: one, representatives of bodies such as the equality commission; two, 'persons with experience of working for a non-governmental organisation in the human rights field'; and three, familiarity with international human rights standards.
 He cited the so-called Paris principles
, indicating at an early stage his unwillingness and/or inability to comprehend the principle of legality, international and domestic.  On 2 July 1998, 18 academic so-called human rights experts met at Queen's University, Belfast to agree proposals. Four - Christine Bell, Brice Dickson, Tom Hadden and Angela Hegarty - would later be appointed to the NIHRC. Brice Dickson was appointed on 18 January 1999. And the following additional people on 1 March 1999: Margaret-Ann Dinsmore QC, Tom Donnelly, Rev. Harold Good, Patricia Kelly, Inez McCormack and Frank McGuinness. 'Nationalists welcome human rights appointees', proclaimed the Irish Times
. 'The list had not one person', said Sam Cushnahan of families against intimidation and terror ('FAIT'), 'who "made their reputation by agitating on behalf of the victims of violence."'

It is believed there were six perceived protestants and four catholics.
 There were also clearly five males and five females. But, on the crucial criterion, there was not one person identified with the majority, unionist community. More importantly, the CAJ was dominant: the Irish government, and the NIO, identified Brice Dickson as CAJ
; at least another three had acknowledged membership in their applications; Inez McCormack's union was also involved with the CAJ; the CAJ even made an application to the council of Europe on behalf of the NIHRC before it was established
. Professionally, the NIHRC had: four academic lawyers (all CAJ); a non-practising lawyer; and only one practising lawyer, albeit senior counsel. 

At the time, I was inclined to attribute this to NIO naivety given Belfast Agreement optimism. However, in subsequent years, additional appointments - Lady Eames, Chris McGimpsey, Kevin McLaughlin, and Patrick Yu - did not cure the problem. Experienced watchers concluded that the NIO, while staffed by here-today-gone-tomorrow career civil servants from Britain, did not do anything without political calculation. The NIHRC, through the CAJ, was part of the process of attracting the IRA fish into shallow waters. The problem is: the IRA knew that; the CAJ is only slightly constitutionally minded; and the NIHRC was in the hands of academic idealists and ideologues
. 

More interesting are the resignations:

· Angela Hegarty in December 2000, for personal reasons;

· Inez McCormack and Christine Bell in September 2002, over Holy Cross in north Belfast
;

· Patrick Yu in July 2003, over minority rights
;

· Paddy Kelly and Frank McGuinness in September 2003, over again Holy Cross
, though they only withdrew (being paid by the NIO)
; and

· Chris McGimpsey in October 2003, in order to stand (unsuccessfully) for the Northern Ireland assembly. 

Ten plus four had been appointed. Seven resigned. Brice Dickson stayed to the end: 28 February 2005. Two commissioners - Lady Eames and Kevin McLaughlin - survived. The staff took over the commission.

The ROI

The NIHRC's interest in the ROI contrasts with its lack of concern for the rest of the UK. Three points are worthy of comment: one, the Irish government's acceptance of UK human rights norms; two, the human rights community's colonization of the southern human rights commission; and three, its failure to press its bill of rights on the ROI. 

(1) Irish equivalence.

In the Belfast Agreement, the Irish government undertook to strengthen human rights protection. This was at the behest of the Ulster unionist party. For too long, Dublin had criticized NI, apparently oblivious to defects in the ROI. The UK, when making concessions, always seemed to fail on reciprocity. In 1998, the HRA was being enacted at Westminster. The ROI remained the only council of Europe state not incorporating the human rights convention. In the first paragraph 9 of the Rights, Safeguards and Equality of Opportunity section, the Irish government undertook 'to strengthen and underpin the constitutional protection of human rights' (note constitutional): 'The measures brought forward would ensure at least an equivalent level of protection of human rights as will pertain in Northern Ireland.' That is a long-term commitment.

I have not found in the work of the NIHRC, any reference to this important principle, much less any attempts to act upon it strategically.

(2) the Irish Human Rights Commission.

The Irish government was slow to implement its part of the Belfast Agreement, including the Irish human rights commission ('IHRC'). The legislation was not ready until 31 May 2000.
 Dublin also failed to learn from the mistakes of the NIO in Belfast in 1999. The department of foreign affairs, indeed, seemed to have been conspiring with Brice Dickson against its own head of government.
 The legislation allowed for a judge to be president of the IHRC. On 20 July 2000, the appointment of Judge Barrington, formerly of the supreme court, was announced. The Irish council for civil liberties (the CAJ's sister organization), claiming to speak for 15 non-governmental organizations, criticized the appointment for lack of transparency.

The legislation also provided for the appointment by the government of eight commissioners. T.K. Whitaker was asked to chair an independent selection panel. Though this was internal to the ROI, two of the four members were from NI: Martin O'Brien of the CAJ; and Inez McCormack, a human rights commissioner. The panel selected 16 names from 177 applications: an A team of eight, apparently unanimously recommended; and a B team of eight, which was also balanced equally between men and women. The legislation provided that the government had to have regard to the need to ensure that 'the members of the Commission broadly reflect the nature of Irish society'. Have regard is a well-known concept in public law. Irish society was nowhere defined, and is a highly problematic concept, not least as to whether Irish refers to the Irish state (called 'Ireland'!) or to geographical Ireland. 

The Irish government delayed acting on the panel's recommendations. On 5 December 2000, the minister then announced he had selected: one of the A team (Fionnuala Ní Aoláin); three of the B team (Robert Daly, Suzanne Egan and Jane Liddy); and four of his own names (William Binchy, Olive Braiden, Mervyn Taylor and Tom O'Higgins). A major human rights conference at Dublin Castle was scheduled for three days later. 'There is likely to be concern', noted the Irish Times, 'that some prominent activists in the human rights and voluntary sectors have not been nominated.'
 There was. The human rights community, which had said not a word about the NIHRC, found its voice regarding the IHRC. The minister changed his mind. On 20 December 2000, he added six of the A team: Michael Farrell, Martin Collins, Gerard Quinn, Clodagh McGrory, Nuala Kelly and Katherine Zappone. Ursula Barry - the eighth member - remained rejected, and not because of her family connections with Fine Gael. However, an amending statute was necessary. The increase from eight to 14 was not authorized until the second half of 2001
 - more than three years after the Belfast Agreement and towards the end of the NIHRC's first term of office.  

(3) Why no bill of rights for the ROI?

The joint committee of the Belfast and Dublin commissions was established on 8 November 2001. It met, in alternative capitals, roughly quarterly, though there are no minutes available after 11 April 2003. The list of apologies - especially for Belfast meetings - is even longer than for the NIHRC and IHRC. 

Brice Dickson, apparently, made no attempt to promote his bill of rights in the ROI, as required - I submit - by the first paragraph 9 of the Rights, Safeguards and Equality of Opportunity section of the Belfast Agreement. At a first, shadow, meeting of the joint committee on 30 May 2001, he reported that they would be giving final advice to the UK government in March 2002. 'The NIHRC', the minutes record, 'has written to both the British and Irish governments seeking their views at this stage. The British government has arranged for officials to meet with Commissioners and the Irish government's response was that they would not comment until the consultation document is produced.' Reports were made at subsequent meetings, as the NIHRC became bogged down in consultation. But there is no evidence of any member of the IHRC asking about the constitutional protection of human rights in the ROI and the principle of equivalence with NI.

Part of the reason was the distraction of a charter of rights for Ireland. This originated in a UK idea for Northern Ireland in early 1973.
 It was recycled by the ROI - then still opposed to incorporating the human rights convention - in 1993 as an all-Ireland charter. In the Belfast Agreement, the remit of the joint committee was simply: '[to] consider, among other matters, the possibility of establishing a charter, open to signature by all democratic political parties, reflecting and endorsing agreed measures for the protection of the fundamental rights of everyone living in the island of Ireland.'
 This was hardly mandatory. Sinn Féin also seems to have been accepted uncritically as a democratic political party. However, at the behest of the IHRC, the non-binding charter of rights for the island of Ireland became the joint committee's principal project. No substantive reference was made to the human rights convention (and Strasbourg jurisprudence), which applied in Northern Ireland through the HRA 1998 and was being legislated in the ROI through the European Convention on Human Rights Bill 2001 (which would not come into force until 31 December 2003). Surely Strasbourg integrated the UK and Irish states in a common human rights legal space (the council of Europe). Nor was any serious reference made to EC law
, and in particular the charter of fundamental rights (solemnly proclaimed by the European parliament, the council and the commission at Nice on 7 December 2000). This created a common non-binding human rights space throughout the EU. Effect is being given through part II of the EU constitutional treaty
, though some rethinking will be necessary following the French and Dutch referendums. The IHRC received some replies from parties in the ROI (including Sinn Féin); the NIHRC received none.
 It became clear that the northerners did not want the charter of rights making it difficult to promote their bill of rights.
 Paddy Kelly, Tom Hadden and Inez McCormack were appointed to a sub-committee. On 3 September 2002, the joint committee - now under Maurice Manning from the ROI
 and Brice Dickson - agreed 'that there [was] considerable work to be undertaken on this project before going to public consultation.'
 In September 2004, a pre-consultation paper on a charter of rights was published, following a more selective circulation.

The NIHRC and the Courts

Law comes from parliament, and to a lesser extent from the courts. The NIHRC was empowered to assist individuals, though not seemingly to bring proceedings on general points.
 Brice Dickson emphasized his bill of rights, and not the common law (perhaps because of his time on the equal opportunities commission); however, some of his commissioners became keen on helping certain individuals. 

NIHRC intervention.

In August 2000, two years after the Omagh bombing, the coroner asked the NIHRC to make submissions. When an application to intervene was refused as ultra vires, the NIHRC applied unsuccessfully to Sir Robert Carswell LCJ for judicial review.  It appealed unsuccessfully to the court of appeal in Belfast; however, Kerr J dissented, relying upon section 69(6) of the Northern Ireland Act 1998. He took the view that the NIHRC was entitled to apply, not necessarily to intervene: 'I should perhaps observe that I do not believe that such a result would herald a proliferation of interventions by the Commission.'
 The NIHRC succeeded eventually in the house of lords (Lords Slynn, Woolf, Nolan and Hutton, with Lord Hobhouse dissenting): In re Northern Ireland Human Rights Commission [2002] UKHL 25. Four law lords accepted that the capacity to apply was implied. Lords Slynn and Hutton urged caution upon the NIHRC.
 Lord Hobhouse commented: 'The question whether a Human Rights body should be empowered to intervene…could be an activity with considerable political significance so long as sectarian divisions persist.'
 This was the NIHRC's principal victory in the courts, and it is significant that it concerned its own powers. Little thought seems to have been given to the argument: did not the commission, as a legal person (a body corporate), have a common law right to apply to intervene which had not been removed by the Northern Ireland Act 1998?

Holy Cross.

On 9 June 2003, an anonymous applicant, 'E', identified as the mother of a child at Holy Cross school in north Belfast, secured leave from Kerr J to apply for judicial review.
 The issue was not academic, according to the court. The test is: an arguable case. A year later, Kerr LCJ dismissed the application, including all the arguments taken by Seamus Treacy QC: 'The sense of outrage that these events [in autumn 2001] provoked cannot be allowed to substitute for a dispassionate and scrupulous examination of the legality of the policing strategy and the decisions taken as to how the protest should be handled…I have concluded that the policing judgments made have withstood the challenge that has been presented to them.'

The 'E' case was to be the undoing of the NIHRC. It contains salutary lessons. An element of the NIHRC, including (some?) staff members, rallied immediately to the catholic parents and children.
 There was a right to education, they proclaimed. The protestant residents presumably were abusing this.
 Frank McGuinness, Patricia Kelly, Inez McCormack and Christine Bell attended the scene of the sectarian confrontations in October and November 2001. They were critical of the police. These commissioners later gave evidence in the 'E' case. Brice Dickson had called a special commission meeting for 26 October 2001. The casework committee (backed by case workers) wanted to take legal action. Not all commissioners agreed (the practice being consensus). Further advice was to be sought from, it seems, Michael Lavery QC. The best interests of the child were foremost (the implication being that public authorities were not upholding the principle). On 5 November 2001, the casework committee
 decided to proceed by legally assisting a Holy Cross parent; Harold Good (plus two commissioners) objected subsequently. Brice Dickson had the support of three commissioners
. When he wrote to the chief constable on 4 December 2001 regarding Holy Cross (the NIHRC having been told about police criticism
), Paddy Kelly and Inez McCormack accused him of a breach of confidentiality.
 

Subsequently, Brice Dickson tried, and failed, to withdraw the legal support.
 The resignations of Inez McCormack and Christine Bell took place before 'E' came to court in June 2003; the withdrawals of Paddy Kelly and Frank McGuinness after the grant of leave
. Costs were awarded against the NIHRC following the substantive hearing. It seemed prepared to fund an application to the court of appeal. Other cases were affected. 

The Joint Committee on Human Rights Intervenes

This cross-party committee - which comprises six peers and six MPs - was established at the end of the 1997 parliament. A leading member was Lord Lester of Herne Hill. In 2001-05, it published a total of 87 reports, scrutinizing bills and on particular human rights topics; Murray Hunt, the most-recent legal advisor, has been a prolific influence. 

Writing in 2001, I suggested that this Westminster select committee was a good model for the Northern Ireland assembly, and it would allow elected representatives to deal with the self-appointed human rights community. I even suggested the joint committee on human rights should inquire into the NIHRC.

The NIHRC took little interest in the committee, being concerned principally that any human rights commission in England and Wales (or Britain) - which the committee advocated - would not have a UK remit.
 Fortunately, the (British) commission for equality and human rights, envisaged in the Equality Bill, will effectively act as a UK body.
 

The joint committee on human rights decided to throw a lifeline to Brice Dickson (Lord Lester's representative in NI
) in the wake of the McCormack/Bell resignations. Evidence was taken from Brice Dickson, the two former commissioners and the NIO in late 2002. No further oral evidence was sought. There was no proper investigation, despite the 20 individuals and organizations who had submitted written evidence
. The committee reported on 15 July 2003: Work of the Northern Ireland Human Rights Commission, 14th report of 2002-03, HL Paper 132/HC 142. The report went easy on Brice Dickson.
 There were shades of: blame the British. However, the committee operated in a Westminster environment of practical (and incremental) policy persuasion. The last of the 24 recommendations was: a new consultative structure regarding the advice on a bill of rights. 

The only written evidence that counted was a memorandum from Madden and Finucane, solicitors, dated 24 November 2002.
 It related to Holy Cross, 'E' being their client. Madden and Finucane were livid about Brice Dickson's letter to the chief constable of 4 December 2001 (referred to above). They stated that he had expressed the view that the policing of Holy Cross was not unlawful. As we now know, this was also the view Kerr LCJ was to express on 16 June 2004. It is difficult to believe that subsequent events after 15 July 2003 were entirely spontaneous. Nationalist Ireland rallied to Madden and Finucane. Brice Dickson, it was implied, had sabotaged the struggle of the Holy Cross parents and children.
 The Irish News played a pre-eminent role in this.
 The republicans went cold on the NIHRC: at first, they blamed the British, demanding more resources and powers
; then, the commonality of the NIHRC and the republicans marching together to realize the possibilities of the Good Friday agreement disappeared
. 

It took a liberal unionist, Lord Laird, to point out: that unionists had criticized the commission consistently from March 1999; that Holy Cross could usefully be compared with Garvaghy Road (which catholic residents had closed to the orange order)
; and that human rights were individual though they could be enjoyed collectively. 'As a result of Madden and Finucane's outburst,' he concluded, 'Brice Dickson is the victim of tribal rage. He is being unfairly treated. Even before the Westminster report, and after the fourth resignation from the commission, Dublin was interfering ominously
. Then Mark Durkan went for Brice Dickson. The republicans woke up and were almost too late on the scene. However, on July 30th, Martin McGuinness paid a visit to the commission.'

The McWilliams Commission

The NIO learned no lessons, judging by the commission which took office on 1 September 2005…or rather, it indicated that government policy was: continue to appease republicans, and let Northern Ireland become an even colder house for protestants. 

Monica McWilliams

Monica McWilliams, in contrast to her predecessor, is not an obscure academic. She was a member of the Northern Ireland assembly between 1998 and 2003, as leader (?) of the Northern Ireland women's coalition.

A relative of Charles Haughey, she is unashamedly a nationalist. However, she has deep political roots in another tradition, though little mention is being made of past political allegiance.
 Monica McWilliams was a favourite of Mo Mowlam
, who wanted an expanded 108-seat assembly to help the women's coalition and loyalist fringe parties. No touchy feely person, Monica - as she was designated by the NIO
 - combines an ability to exploit her gender with apparatchik qualities Brice Dickson fortunately lacked. Monica McWilliams has no affinity for UK constitutionalism, and her human rights experience does not extend beyond radical rhetoric. In the multi-party talks, she - a younger member of the class of '68 - provided cover for Sinn Féin (and strangely the loyalists). The women's coalition is not really a feminist organization, given its respect for catholic theology
. Nor does it belong to NI's tiny centrist current, despite its cross-community membership. It had no identifiable positions, other than support for the Belfast Agreement - regardless of the will of the people. Two party members were elected in 1998 (Monica McWilliams and Jane Morrice). However, there were 12 other women in that assembly, from the range of parties - and there was little evidence of gender solidarity. The women's coalition designated as 'other'; that is, neither nationalist nor unionist. But they redesignated - Monica McWilliams as a nationalist and Jane Morrice as a unionist - to help David Trimble and Mark Durkan secure election (unsuccessfully) on Friday, 2 November 2001, and then - when the speaker returned from his private weekend visit to France - to restore the executive successfully four days later outside the statutory six-week period (in a piece of constitutional jiggery-pokery upheld narrowly by the judiciary
). The women's coalition lost its two seats in the November 2003 elections. 

It is not known when Monica McWilliams applied to become chief commissioner. Nor is it known if she was headhunted. It is known that the NIO had other candidates in mind. Lord Dubs - a former minister with a genuine human rights background - was a strong contender. There are also another six persons who interviewed unsuccessfully, and a further seven who were not short listed. Monica McWilliams's name was kept under wraps (parliamentary questions were withdrawn) until Thursday, 16 June 2005. It now looks like the announcement of the McWilliams commission was choreographed as the first
 in a line of Blair concessions in return for the dump-arms IRA statement of 28 July 2005. 

The other members of the second NIHRC (announced at the same time) are: Jonathan Bell; Thomas Duncan; Prof Colin Harvey; Alan Henry; Ann Hope; Eamonn O'Neill; and Geraldine Rice (seven joining the two surviving members
). They are supposedly the best and brightest of some 164 applicants.
 The public reputation of the chief commissioner is more significant that the composition of the commissioners. Nevertheless, it is possible to analyze the McWilliams ten (as with the Dickson commission). There would appear to be six catholics and four protestants, the reverse of the position in 1999. There are also four women and six men, a slip from Mowlam's fifty/fifty principle. Significantly, the CAJ has not been handed the second NIHRC. However, Ann Hope was involved in the CAJ front organization, the human rights consortium. Further, the CAJ agenda has been adopted, to a considerable extent, by the NIO. What about politics? Officials now seem to accept that representative of the community means unionists and nationalists. However, they appear to have forgotten the general election results in May 2005. The following are the affiliations of the NIHRC: women's coalition - two - a party without representatives; social democratic and labour party - two; alliance - one - , a party that maintained its position in November 2003; and democratic unionist party - one - , a party now responsible for negotiating on behalf of the majority community in a non-Trimbleish manner. This composition, after the years 1999 to 2005, is simply scandalous. What do Paisley pere et fils intend to do, having condemned the NIO?
 The minister, John Spellar, had tried to do something, namely obey the law
, only to fall foul of Dame Rennie (now Baroness) Fritchie, whose concept of merit means politically correct patronage. The NIO, beholden to a driven number 10, appears to have internalized the strategy: to publicly humiliate protestants in order, through enhanced sectarianism, to win catholic nationalists; no one appears to be on iceberg watch any more. 

What is to be Done?

The fate of the McWilliams commission is related to the political survival of Tony Blair and Bertie Ahern (the NIO will outlast both), and the draining of legitimacy, if not yet legality, from the Belfast Agreement. It is possible to sketch two scenarios - one benign and the other malignant - for the second NIHRC. I would like to see the former; I fear the second is already being played out.

The Benign Scenario

At its first meeting - 16 September 2005 - the NIHRC will have decided to embark upon: one, a transformation from a radical pressure group, with attendant work practices, to a public sector body, with respect for the UK taxpayer and the public it serves; two, asked the NIO, following the 'lost' interviews, to make it representative of the community; three, abandoned the Belfast (Good Friday) agreement ideology for a proper constitutional understanding; four, working closely with the (British) commission for equality and human rights when established, and stressing the equivalence principle in any dealings with the ROI; five, scrapped the Dickson bill of rights, and turned to what it was asked to do by Mo Mowlam in 1999: provide advice on the scope for defining supplementary rights, including the two specified issues (one of which would undermine Patten's 50/50); six, started from the premise that the majority community has cultural roots in the 1688-89 bill of rights (and sees the world in subtle English/British and Ulster/UK ways
), and that the minority community should not have the monopoly of 'human rights' (about which consultants warned the NIO
); seven, dumped the CAJ mantras about international human rights standards
, and started with the HRA 1998 (taking the work of the Westminster joint committee on human rights as a model); eight, realized that human rights abuses have been more serious than violations, and, if there is no drawing of a line under the troubles (as suggested by the release of terrorist prisoners but contradicted by the Bloody Sunday inquiry), they should affirm the principle: all victims are equal, with the legitimate use of force and opposition to terrorism inherent characteristics of this constitutional idea; nine, started to take case work seriously
, instructing lawyers on the basis of ability and not favouritism; and ten, rejected the fourth branch of government fantasy, in favour of economy and efficiency plus human decency and public responsibility.

The Malignant Scenario

Unfortunately, following her appointment, Monica McWilliams proclaimed business as usual, and hinted at NIO support. I therefore predict much of the following: one, the packing of the NIHRC with cronies, provincially educated and formed under Northern Ireland sectarianism; two, a cynical interviewing process by the NIO, intended to produce no additional commissioners; three, increasing pan-nationalist Good Friday prattle about joint administration and even sovereignty; four, a parochial perception of the British commission as a threat to little Northern Irelandism, and no serious human rights internationalism in the ROI; five, the progressing of the Dickson bill of rights, and therefore the failure of the NIHRC (with the NIO's roundtable forum remaining stillborn
); six, dismissal of 1688-89 as 'sectarian', and failure to perceive the convergence of nationalism and human rights (Rosemary Nelson was a human rights lawyer!); seven, much more of 1999 to 2005, and rejection of the joint committee on human rights as outside the Belfast Agreement settlement; eight, maintenance of the hierarchy of deaths, with reference to certain academic lawyers for more patronizing comments about people not understanding human rights; nine, more propaganda and proselytizing, dangerous populism in an increasingly unstable and unpleasant NI; ten, red guardism, and we alone tell the government, local and national, the assembly (if ever restored) and parliament, and the judiciary all about human rights. 
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� Lady Eames and Kevin McLaughlin.


� Though the NIO lost track of some applicants!


� Irish Times, 17 June 2005; Hansard, Northern Ireland Grand Committee, 29 June 2005, cols. 51-60.


� When he decided to advertise in the Daily Telegraph, a senior official advised (successfully) on 28 May 2004: 'My own view is that there is significant risk of our being asked to explain this decision both by the Irish, who have a considerable focus on our process, and by representatives of the nationalist community in Northern Ireland. Given that the "Sunday Times" is pretty well recognised as the standard place to advertise British public appointments and the "Guardian" might be thought to be the paper of choice for those with an interest in human rights, what lines might we take in presenting or defending the decision not to use them?' 


� Clifford Smyth, Irish Times, 11 June 1999.


� Interim progress report, Saxton Bampfylde Hever, 1 July 2004: 'Almost without exception, [over 100 senior public and private-sector] sources have emphasised the inherent difficulty in human rights in Northern Ireland, noting that human rights are perceived as a nationalist agenda and as such eyed with suspicion by the unionist community.'


� This slogan even found its way into the protocol between Northern Ireland departments and the NIHRC, dated 30 July 2002. 


� The NIHRC received about 500 enquiries a year. However, it only funded about eight to ten cases a year.


� This is not provided for in the Belfast Agreement. It emerged on 1 April 2003 (joint declaration by the British and Irish governments) and was repeated on 8 December 2004 (in a similar joint declaration). It has been reaffirmed at the second meeting of the British-Irish Intergovernmental Conference, at Downing Street on 27 June 2005. For evidence that the NIO does have a policy on the bill of rights, see service wide trawl notice number TN 5/05. The idea of the roundtable forum first surfaced in the NIHRC minutes of 10 February 2003, which record that Monica McWilliams was to chair a preparatory committee. 
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