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COMMON LAW BILLS OF RIGHTS:

A SURVEY

AUSTEN MORGAN

Introduction

1. Here, I look at domestic bills of rights, as precedents or models for a United Kingdom (‘UK’) Bill of Rights and Responsibilities. I consider mainly the common-law world, which emanated from England and then Great Britain (‘GB’), under the doctrine – as it developed from 1689 - of parliamentary sovereignty. 
2. I summarize the circumstances in which each bill appeared. I also refer briefly to its structure and content. Basically, a bill of rights is part of a codified constitution. The rights are invariably civil and political – civil liberties. They apply to individuals. 
3. I mention – to distinguish – the so-called international bill of rights of the United Nations (‘UN’), and the very different process of international human rights instruments in the post-world-war-two period. These were shaped during the cold war (now over), and by the diplomacy of the UN as a global organization. Most states are monist in constitution: the UK, and other common law states, is dualist; domestic effect has to be given expressly to such international human rights law. 
4. For lawyers, law is everything. Are the human rights enforceable? So-called soft (human rights) law is aspirations by a new name, and often an old international or domestic political project in a modern guise. 
5. And finally, I consider the European Union (‘EU’), and its Charter of Fundamental Rights, on the eve of the Lisbon treaty. The EU operates on the international plane; but has greater domestic effect, through UK parliamentary sanction. The Charter of Fundamental Rights may prove decisive in the next one to two decades. 

English (and Scottish) Tradition

6. History, not national chauvinism, leads to beginning the survey with:

· 1215

Magna Carta

· 1628

Petition of Right

· 1679

Habeas Corpus Act

· 1688/89
Bill of Rights.

These enactments, using the word loosely, created a distinct English/British concept of individual rights (summed up as liberty or negative freedoms), as the medieval world gave way to the modern; the unenumerated rights of the subject was to be dominant at the time of the Oxford professor, A.V. Dicey (1835-1922), who lived and worked during the age of the British empire.

Magna Carta Libertatum (1215)

7. On 15 June 1215, King John sealed his great charter of freedoms, at Runnymede. This was early in the thousand years’ of continuing history, begun by the Norman conquest of 1066. Magna Carta, shorn of its cynical origins, is an early constitution. It is about the rule of law. The 63 clauses were the work of feudal barons, and amounted to an early form of monarchical power sharing with an elected twenty five (which was quickly dropped). First, the document secured the barons’ economic and social interests. Second, it provided for state institutions and practices. And third, individual – even human – rights were provided for in the form of civil and criminal justice; clause 39 is the origin of habeas corpus.

8. Magna Carta did not apply to Scotland. But there was a Magna Carta Hiberniae of 1216 for Ireland (the earliest copy being destroyed as a result of IRA activity in Dublin in 1922!).

Petition of Right (1628)

9. The petition of right of 7 June 1628, presented by parliament to Charles I, was the work mainly of the common lawyer turned politician, Sir Edward Coke. It concerned ‘divers rights and liberties of the subjects’. The petition arose out of the case of the five knights, whom Charles had imprisoned for resisting his unlawful taxation. It laid down the principle that only parliament could tax the king’s subjects. Secondly, it prohibited martial law (including the billeting of troops) in times of peace. And thirdly, referring back to clause 39 of Magna Carta, it permitted prisoners to petition for the writ of habeas corpus. Taking the form of statutory law, the petition of right further developed the constitution, including individual, or human, rights. Again, it acquired a resonance, despite, or because of, the monarch’s ignoring of the provisions in the 1630s.

Habeas Corpus Act 1679

10. This was enacted by the English parliament in the reign of Charles II, and remains a leading constitutional statute. It built on earlier law. Supporters and opponents were concerned about James succeeding his brother. The bill went back and forth between the lords and the commons, and passed on a dubious procedural vote. 
Bill of Rights 1688/89

11. The first bill of rights in history – ‘an Act for declaring the rights and liberties of the subject and settling the succession of the crown’ - resulted from James II’s reign of sectarian favouritism. The ‘glorious revolution’ of February 1688 led William (of Orange) and Mary to assent to its enactment by parliament in December 1989. The bill of rights began with the declaration regarding James’s indulgence of ‘popery and arbitrary power’. It was passed by an equally sectarian – protestant – parliament. The bill of rights listed thirteen ‘ancient rights and liberties’. They ranged from restraints on royal prerogatives through illegal courts and taxation to the right of the subject to petition the king (and the right of protestants to bear arms
). The bill of rights also prohibited ‘cruel and unusual punishments’. But parliament is the key to the text: and clause 9 – still litigated
 – provides: ‘That the freedom of speech, and debates or proceedings in parliament, ought not to be impeached or questioned in any court or place out of parliament.’ 
12. This statute is invariably linked with the Act of Settlement 1701, which preserves the protestant succession and prevents the monarch marrying a catholic. 
13. The (English) bill of rights became, and remains, part of the law in both parts of Ireland
. However, in Scotland, there was a separate (earlier enacted) claim of right of 1689
, related to William and Mary also becoming king and queen of Scotland.

The United Kingdom of Great Britain (and Ireland)

14. The union of the crowns led to the union of Scotland and England (including Wales) in 1707. Ireland joined in 1801. But twenty-six counties left the UK in 1922, destined for separate statehood within, and then without, the British empire/commonwealth. 
The American and French Revolutions

15. George III’s loss of the American colonies in 1776, and the French revolution of 1789, constitutes a perceived enlightenment break with English constitutional tradition.

The United States of America (‘US’)

16. The American declaration of independence, of 4 July 1776 – inspired by John Locke - , invoked, in the second sentence, the idea of rights: ‘We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.’

17. There were no such rights in the US federal constitution of 1787, ratified by the thirteen states. The federalists considered republican governmental institutions sufficient. The anti-federalists objected, being closer to the states and the people. 
18. In 1791, amendments one to ten – and called the bill of rights after the 1688/89 English precedent – were ratified. They covered: freedom of religion, plus speech, press, assembly, and petition (first amendment); the right to bear arms (second amendment); no billeting in peacetime (third amendment); civil and criminal procedures, including the right to trial by jury and no cruel and unusual punishment (fourth to eighth amendments); unenumerated rights (ninth amendment); and states’ rights (tenth amendment). The bill of rights applied to the federal government, but the supreme court, following the fourteenth amendment of 1868, has tended to impose it on the states. Amendments thirteen to fifteen, in the wake of the US civil war, and nineteen of 1920 (prohibiting sex discrimination in voting) and twenty six of 1971 (prohibiting age discrimination in voting), are treated as additions to the original 1791 bill of rights. 
France

19. Baron de Montesquieu (1689 – 1755), who had espied a separation of powers in the English constitution in 1748
, was an important European inspiration for the US constitution as a comparative political thinker. 
20. Revolutionary France beat the US bill of rights, in 1789, with its déclaration des droits de l’homme et du citoyen (there is also a 1793 version, less critical of republican state power). Louis XVI assented at Versailles. This ‘solemn declaration’, made ‘in the presence and under the auspices of the Supreme Being’, was passed by the national constituent assembly, as a preliminary to a revolutionary constitution (for the republic of 1792 to 1804). It pitched popular sovereignty against the divine right of kings, and equal opportunities against the estates – clergy, aristocracy and people – of the ancien régime, in the original 17 articles. The doctrine of natural rights was not unfamiliar. Nor were the ‘imprescriptible’ rights to liberty, property, security and resistance to oppression. Social contract theory, as developed by Jean-Jacques Rousseau, justified law as an expression of the new general will.

21. The déclaration envisaged a democratic revolution, of men without women, and remains iconic in French history. Regicide did not lead, as in England a century earlier, to a constitutional monarchy, but to Napoleon (and his successors). The déclaration has had more, and less, legal force, through the fourth and (current) fifth republican constitutions of post-world-war-two France. But it remains tainted, at least in this country, by Edmund Burke’s critique of revolutionary violence (‘the old Parisian ferocity’), a polemic which was published before, as Conor Cruise O’Brien pointed out, the Jacobin terror
 - and, after Burke, by the scathing assessment of Jeremy Bentham (1748 – 1832), the jurist and philosopher of utilitarianism, and critic of natural rights, who referred to the déclaration as ‘nonsense upon stilts’
.

Continuities

22. It is easy to contrast the UK and the European continent – as the English jurists, John Austin (1790 – 1859), Dicey and Ivor Jennings (1903 – 1965), would do in the nineteenth and twentieth centuries – as: an uncodified constitution versus written one; the common law versus civil law; elected parliaments versus the state; empiricism leading to pragmatism versus theory implying dogmatism; flexibility versus rigidity; and the unenumerated rights of the subject versus the need to give individuals guaranteed constitutional rights.

23. There were, nevertheless, considerable continuities, between the 1688/89 bill of rights and the 1789 déclaration des droits de l’homme et du citoyen: natural law origins; opposition to royal absolutism; the myth of a social contract (the idea of society); belief in the rule of law, with civil and criminal courts (and punishment
); incremental electoral democracy; individualism, including property rights; and, surprisingly, negative freedoms in both countries
.

The UK and Written Constitutions

24. Constitutional conservatism was good for the UK, and the British empire while it lasted. But the sovereign had territories beyond the seas. And they were to need constitutions, and even bills of rights. Most of these were drafted in London (before being replaced by new texts drafted in new national capitals). The Colonial Laws Validity Act 1865 continued to permit Westminster to limit the legislative competence of such subordinate administrations. 
25. There were two great constitutional moments in the age of empire. The first was the emergence of the white dominions, in the second half of the nineteenth century. This was to lead, in the following century, to the British commonwealth of nations. The crown became divisible. And the UK gradually recognized statehood within the empire/commonwealth.
 The Statute of Westminster 1931 provided for legislative independence. The second moment was in the second half of the twentieth century, and it comprised relatively peaceful decolonisation. The UK shirked the integration of colonial possessions (unlike its continental neighbours), and it remains strangely embarrassed by its surviving fourteen overseas territories.

Interlude or Interruptions?

The United Nations

26. The second world war, and the horrors of Nazi rule, led to the UN, founded in San Francisco in 1945. Thus began, international human rights law (on the basis of customary human rights). Hersch Lauterpacht provided legal inspiration; Eleanor Roosevelt the political passion. The UK, sometimes foot dragging in international relations, signed up for reasons of diplomacy, comforted by the belief in constitutional dualism: we do not have to bring it home. 
27. The universal declaration of human rights was agreed by the general assembly in 1948. It was, and remains, non binding (unlike the UN charter) in international law. In 1966, two agreements, one for each side in the cold war, and their third-world client states, were concluded: the international covenant on civil and political rights; and the international covenant on economic, social and cultural rights.
 They did not enter into force, in international law, until 1976. The international machinery, in a protocol to the civil and political rights convention, would never amount to a world human rights court, though the UN commission on human rights, as it evolved, would deploy some moral force in international relations. The 1948, and 1966, documents are collectively referred to, despite their legal differences, as the UN international bill of rights. 
28. Other UN human rights instruments (most with international machinery) may be listed, with dates of general assembly approval and entry into force:

· 1948 convention on the prevention and punishment of the crime of genocide (1951);

· 1951 convention relating to the status of refugees (1954);

· 1965 convention on the elimination of all forms of racial discrimination (1967);

· 1967 protocol to the refugee convention (1967);

· 1979 convention on the elimination of all forms of discrimination against women (1981);

· 1984 convention against torture (1987);

· 1989 convention on the rights of the child (1990);

· 1990 convention on the protection of the rights of all migrant workers and members of their families (2003);

· 2006 convention on the rights of persons with disabilities (2008); and 

· 2006 convention for the protection of all persons from enforced disappearance (no date).

29. Geoffrey Robertson QC has written of this process: ‘Many overoptimistic international lawyers argue that everything in the Universal Declaration is by now part of international law, but this is the sort of wishful thinking that has made international human rights law such a fatuous academic exercise. If human rights are to have the force of law in the twenty-first century, we must abandon these norms of the imagination (which guarantee sophisticated rights to hundreds of millions of women and children who have no hope of possessing them) and concentrate on consolidating, and above all enforcing, the elemental rules which have already ripened into rules of international law.’

Council of Europe (and the EU)

30. The council of Europe was established in 1949 by the treaty of London, partly as a regional contribution to the UN new world order, but mainly as an alliance of ‘western’ states against the east: it was inter-governmental but with an inter-parliamentary tier, and a seat in Strasbourg in France (with English as one of the two languages). It was in part, but only a part, Churchill’s united states of Europe. 
31. European integration was to be more selectively, and fundamentally, promoted from the 1950s by the European Economic Communities (1957), later the European Community (1992), and, shortly, the stand alone European Union (1992). The French international businessman, Jean Monnet (1888 – 1979), who remained largely a private citizen, may have better united left and right in a project of economic, and other, management and democratic intervention. 
32. The continuing expansion of the EU – widening if not deepening - , must call into question the prospects of the Council of Europe, following the completion of its project – after the end of communism – with the absorption of eastern states; the twenty seven EU member states may, like a Trojan horse, come to dominate the forty-seven member states of the council of Europe.

The Human Rights Convention

33. In 1950, the council of Europe agreed the convention for the protection of human rights and fundamental freedoms. The UK was the first to ratify, on 8 March 1951. The human rights convention – its later UK statutory name
 - entered into force on 23 September 1953. Sir Oscar Dowson, formerly of the home office, had been the principal drafter. His inspiration was the common law (the unenumerated rights of the English/British subject). And it ‘[spoke] the language of negative liberty’
 – though legal academics tend to refer to the positive rights of multilateral agreements. The UK was forced to assent, for general diplomatic reasons: others needed human rights, not the British. Lord Jowitt, the lord chancellor, wrote to a cabinet colleague: ‘we were not prepared to encourage our European friends to jeopardise our whole system of law, which we have laboriously built up over the centuries, in favour of some half-baked scheme to be administered by some unknown court.’

34. The unknown court would be the European court of human rights (‘ECtHR’) (to which was attached the European commission of human rights). It would be established at Strasbourg, in 1959. It was in part a state versus state international court, though this jurisdiction was to be used rarely. Initially, the UK had secured the right of individual petition as voluntary to contracting states, limiting the person versus (any) state jurisdiction of Strasbourg. In 1965, Harold Wilson, without referring the matter to cabinet, accepted the right of individual petition for UK residents, initially for three years and with a delay to reverse a house of lords decision!
. 
35. There is, with the exception of later (ratified) protocols to the 1950 convention, a host of international agreements, within and without the council of Europe, none of which is justiciable at Strasbourg, including:

· the 1961 European social charter (1965); and 

· the 1987 European convention for the prevention of torture (1989).

36. The weakness of human rights in the UN system, despite the babble of wandering experts, is the absence of an international human rights court. In contrast, the ECtHR, with forty seven member states, largely explains the strength of human rights in Europe (whatever of values common to the member states). 
The ECtHR (and the European Court of Justice)

37. The ECtHR, pace Lord Hoffman
, is integral to the human rights convention (articles 19 to 51). But Strasbourg, given the nature of the council of Europe, has always accepted a doctrine of subsidiarity (a constitutional concept under the 1950 convention
, to be distinguished from the jurisprudential, case by case, notion of ‘margin of appreciation’). The 1950 convention refers, in a fourth recital, to ‘tak[ing] the first steps for the collective enforcement of certain of the rights stated in the Universal Declaration [of 1948].’ In that long march, there would be many different phases, with hopefully no setbacks. 
38. The European Court of Justice (‘ECJ’), set up under the EEC treaties, takes a different view. Like the US supreme court in the early nineteenth century (deciding its own powers)
, the ECJ in Luxembourg, from a premise of multilateral treaties with economic and social objectives, developed a doctrine of supremacy of EU law. There was a new legal order. This remains a principle of European law, to be variously regarded by member states.
 And it has not been dented by the late arrival of the principle of subsidiarity in the treaties.
 More significant for present purposes, since human rights first entered the treaties, is TEU article 6 (after Lisbon), plus two protocols. First (in logic), the EU – marching in step - will accede to the 1950 convention, which may become a reverse takeover. Second, Strasbourg fundamental rights are to constitute general principles of EU law. And third, the 2000 charter of fundamental rights, a ‘solemn proclamation’ in Nice, adapted at Strasbourg in 2007, ‘shall have the same legal value as the Treaties’. The Polish and UK protocol, which the Irish abandoned, is for domestic face saving. 
39. I do not summarize the 54 articles of the EU charter, as I do the commonwealth bills of rights (below), but I do refer to it in the conclusion. 
40. The ECtHR, which only got into its stride in the 1970s, is now a victim of its own success. The demise of the European commission of human rights, as a result of the 1994 protocol no. 11 (1998), means there is no fact finding worthy of the name. There is also a growing case law, but no doctrine of precedent, which means that judgments (in an age of information technology), are increasingly lengthy. One reads a collective judge’s processed words, but there appear to be fewer dissents, individual or shared. Strasbourg is not a supreme court for the members states (like the house of lords), but a specialist human rights court, of first, and often final, instance – yet it seems to be losing touch with civil society, in all its diversity, across the continent. 
41. The attempted restructuring of the control machinery of the 1950 convention, which began long before 1994, has foundered on the sole, Russian, veto to the 2004 protocol no. 14 (leading to gradualist attempts to get round the veto). Strasbourg has become preoccupied with itself, always a danger for a court. The calibre, and election, of judges was called into question, in 2003. There was the Woolf report of 2005. And a wise persons group reported to the council of ministers, in late 2006. In 2007, the backlog was over 103,000. Nearly sixty per cent of the applications come from five countries: Russia, Romania, Turkey, Ukraine and Poland – all, except Turkey, post-communist entrants to the council of Europe. The backlog in 2010 could be 250,000.

Human Rights Act 1998

42. We now have the Human Rights Act (‘HRA’) 1998. It was presented by new labour in 1997 as bringing rights home from Europe
. The government had a dual policy, stemming from a constitutional review in 1992-93
: incorporation of the 1950 convention in domestic law; and an all-party commission to draft a more extensive UK bill of rights. The emphasis initially was upon domestic remedies, about keeping the UK out of Strasbourg (and even, in the minds of some judges, having domestic jurisprudence influencing European human rights law). The HRA 1998 was brought into force throughout the UK on 2 October 2000. 
43. The 1950 convention, of course, has not been incorporated. Incorporation was the cry first raised in 1968
 (though transformation was the more appropriate term for international agreements). The HRA 1998 left the 1950 convention ‘out there’. Further effect only was given, as the long title made clear. Not all the substantive articles, particularly in the later protocols, were designated convention rights. And the sections on articles 9 and 10 were to reassure religious and media interests; they do not amend the rights as such, just their functioning. 
44. The HRA 1998 was clearly, and elegantly, drafted. Dicey’s parliamentary sovereignty was reaffirmed, initially in the ministerial statement of compatibility (or not). Legislation was to be read down (and up?) by the courts, so far as it was possible. A declaration of incompatibility could be made, returning the issue to parliament (and permitting applications to Strasbourg because of the absence of domestic remedies). There have been few remedial orders. New labour had been vertically minded (the individual against the state)
, but the draftsperson – by including courts in the definition of public authority (and permitting convention points to be taken in any legal proceedings) – opened up the possibility of horizontal effect (human rights abusers). UK judges had to take into account Strasbourg jurisprudence (not a taxing public law duty), but have wrestled with it in a spirit of comity.
 A little-noted consequence of the non-incorporation of the 1950 convention, is that the executive (the UK in international law) retains the powers to reserve, on amendments, and to derogate from existing articles – which would be more difficult legislatively. 
Commonwealth Bills of Rights

45. I consider the following bills of rights (noting in passing two republican constitutions: the 1937 Bunreacht na hÉireann/constitution of Ireland [articles 40 to 44 plus 45]
; and the 1950 constitution of India [parts III and IV]):

· Canadian charter of rights and freedoms (1982);

· New Zealand bill of rights (1990);

· South African bill of rights (1996);

· [UK Human Rights Act 1998];

· Australian human rights act (2004);

· Victoria charter of human rights and responsibilities (2006); and

· (a colonial exception) Gibraltar protection of fundamental rights and freedoms (2006).

These instruments are constitutionally close to the UK in the early twenty-first century. Some think South Africa should be the model; I see attractions in Gibraltar. 
Canada

46. In 1960, following a 1947 precedent in Saskatchewan, Ottowa enacted the Canadian Bill of Rights. The Jehovah’s Witnesses had been campaigning for years for religious freedom. All legislation was to be construed as compatible with listed human rights, unless the federal parliament declared otherwise. The rights included a right to property, and this still survives.

47. General dissatisfaction with the 1960 bill led Westminster, on request, to legislate in 1982, the Canadian charter of rights and freedoms. This was a victory for Pierre Trudeau, but he was still faced with the problem of Quebec. The charter was contained in part 1 of schedule A, in French, and, in English, in part 1 of schedule B, to the Canada Act 1982 (c. 11). This statute ended the UK parliament’s power to legislate for Canada: it was patrialization of the constitution.

48. The 1982 Canadian charter guaranteed the following rights, with a general limitation: fundamental freedoms; democratic rights; mobility rights; legal rights; equality rights (including affirmative action); English and French as the official languages; and minority language educational rights. The charter applied to the federal government and to the provinces, but all legislatures had the power to expressly declare an exception – but not for democratic rights, mobility rights, the official languages, and minority language educational rights. 
New Zealand

49. In 1990, the New Zealand parliament enacted the Bill of Rights Act; it was to be amended by the Human Rights Act 1993 (dealing with freedom from discrimination). The preamble referred to human rights protection in general, but also to ‘New Zealand’s commitment to the International Covenant on Civil and Political Rights’.

50. It did not, however, incorporate the civil and political rights covenant. The rights are set out in part II: life and security of the person; democratic and civil rights; non-discrimination and minority rights; and search, arrest, and detention (by far the longest). In part I, courts were excluded from striking down legislation for inconsistency. The general limitation provision resembled that of the Canadian charter. Consistent interpretations of statutes were to be preferred. In part III, the bill of rights was held to apply to legal, as well as natural, persons.

51. This was less than the fundamental law envisaged originally. But it was the inspiration for the UK’s HRA 1998.

South Africa

52. The 1996 constitution of the republic of South Africa (its supreme law), was the work of parliament, sitting as a constitutional assembly, as certified by the constitutional court, on the basis of 34 principles drawn up by the negotiators of the interim constitution.

53. Chapter 2 (sections 7 to 39) is the bill of rights. The length makes it difficult to summarize. Sections 7 and 36 establish the rights and limitation. The equality provision (section 9) puts forward a concept of fair discrimination (which has to be proved), for persons ‘disadvantaged by unfair discrimination’. Sections 11 to 21 are classical human rights. Sections 22 to 27 are economic and social rights, covering: freedom to work; labour relations; environment; property; housing; and health care; the three latter contain a progressive realization principle
. Education, language and culture are also covered (sections 29 to 31). Section 35, which is very long, deals with arrested, detained and accused persons. Section 37 is states of emergency. And section 39 is interpretation of bill of rights: ‘(1) When interpreting the Bill of Rights, a court, tribunal or forum (a) must promote the values that underlie an open and democratic society based on human dignity, equality and freedom; (b) must consider international law; and (c) must consider foreign law’.

Australia

54. There is: the Human Rights Act 2004, for the Australian Capital Territory (Canberra); and the Charter of Human Rights and Responsibilities Act 2006, for Victoria; other states are considering the matter.

55. The legislative assembly enacted the Human Rights Act 2004. Human rights are defined as civil and political rights, in part 3. But section 7 refers to other individual rights, and schedule 1 sources the part 3 rights in the civil and political rights covenant. Part 3 – 21 rights – are, again, the classical human rights. Children are expressly mentioned in sections 11 and 20. The right to life (section 9) makes clear it applies ‘from the time of birth’. Limitation (section 28) again follows Canada. Part 4 applies human rights to territory laws. Section 30 provides for preferably a consistent interpretation. Section 32 is declaration of incompatibility, and section 33 provides for the attorney-general conveying it to the legislative assembly. 
56. The Victorian charter of human rights and responsibilities is grander, and the first to twin responsibilities with rights (though there is little more than respecting other’s rights). It starts with a useful preamble. Section 1 is a purpose clause. Human rights are defined as the civil and political rights set out in part 2 (sections 7 to 27). Section 7 is a general limitation clause. Section 8 is an equality clause. Sections 9 to 16 are the classical human rights, with freedom of movement again included. There follow a number of distinct rights: families and children (section 17); public life (section 18); cultural rights (section 19); and property rights (section 20). Sections 21 to 27 are: liberty and criminal justice (including children). Part 3 provides for constitutional effects: statements of compatibility, or not; override declarations by parliament; consistent interpretation; declarations of inconsistent interpretation by the supreme court. 
Gibraltar

57. The 1969 constitution (which replaced the 1964 document), was enacted by an order in council in London, following a constitutional conference chaired by a foreign office minister. Chapter I (of eight) was: protection of fundamental rights and freedoms of the individual. 
58. This was a domestic bill of rights. Chapter I contained seventeen sections, the drafter considering the 1950 convention but ranging more widely. One sees the then style of parliamentary counsel. 
59. All the Strasbourg rights (including the first protocol) were present. There was, additionally, freedom of movement and protection from discrimination (wider than article 14). 
60. It is truly remarkable that this Gibraltar bill of rights has excited no attention in the UK. 
61. A new constitution was enacted in 2006, by the same method, though Peter Caruana QC, the chief minister, fresh from his victory over the foreign office, had more of a hand than his predecessor nearly four decades ago.
 
62. The bill of rights is still chapter I. There is a new preamble. And the rights have been amended generally. But there is only one new right: the right to marry and found a family. 
63. The 1950 convention was extended by the UK to Gibraltar in 1953 (and 1988), and was used to secure the vote for the European parliament.
 Spain was not amused. But its challenge to the UK, in the ECJ, with the support of the Brussels commission, was dismissed on 12 September 2006; the relevant franchise was a matter of national competence.
 While the UK is responsible for Gibraltar in the EU, the overseas territory is less integrated than other European possessions. Nevertheless, Luxembourg appears to have deferred to Strasbourg. 
Conclusion

64. This survey has touched on many issues, and I only draw some conclusions here:

· one, I better understand the thousand-year national constitutional tradition, in the context of end of empire (1940s to 1970s) and marching backwards into the EU (1970s to 2000s);

· two, legal positivism (Austin etc.) is no longer an option. Natural law has a strong English pedigree. And the 1688/89 bill of rights is the starting point of international human rights law;

· but three, one does not have to buy into incorporating all human rights instruments. That would be Bentham’s nonsense upon stilts;

· four, the UK could do much better in international fora, resisting Geoffrey Robertson’s norms of the imagination (dualism is no longer a defence, given international standards flood through national human rights commissions); 

· five, the human rights debate has to be engaged, but from a rational, liberal platform;

· six, that platform is the 1950 Strasbourg convention, but also the EU charter of fundamental rights (courtesy of the Irish approach to European participation);

· seven, the HRA 1998 could survive, it could be amended, or it could be replaced. Human rights are not consensual in the UK. They could become cross party, under a Cameron government, by reverting to stage two of the 1992-93 policy (a UK bill of rights, with responsibilities added);

· eight, human rights are inconvertibly constitutional (perhaps my main conclusion), but that does not mean a written constitution or a constitutional convention etc.;

· nine, Lord Irvine’s precedent of enactment in year one of a new government is probably necessary;

· ten, the objective should be a bill of rights and responsibilities more beautiful than the HRA 1998, incorporating any non-statist features of Gordon Brown’s aborted British identity project,

· eleven, the first problem is substantive rights. I favour home-grown text, for reasons of legitimacy. (i) The Strasbourg rights cannot be simply domesticated (see the 1969 Gibraltar bill of rights). (ii) But one cannot start with a clean sheet (or no sheet). (iii) The common law bills of rights discussed above form a respectable data base. The two Australian bills are nicely drafted (and there is a new vogue for easy read legislation!
). (iv) There is virtue in brevity, and the classical human rights only. (v) I favour drafting rights for our (three/four?) statutes books, using the common law bills.
 (vi) An easier, more Strasbourg sensitive, way would be to take the EU charter, perform radical surgery on the economic and social rights, and apply the updated rights to non-EU competencies. (vii) options (v) and (vi) could be combined;

· twelve, the second problem is how the rights function in the UK constitution. It may be that the HRA 1998, which is being copied as regards parliamentary sovereignty, will survive to this extend. (i) Ministerial human rights statements are fine; but the current section 19 provision surely needs more disclosure of legal advice. (ii) Reading down appears to have been revitalized (seemingly because declarations of incompatibility do nothing).
 (iii) And declarations of incompatibility need tweaking, because they plough through Strasbourg’s exhausting domestic remedies;

· thirteen, the third problem is responsibilities. I favour something short, and probably preambular. (i) group rights (which imply duties) are antithetical to individualism
, surely the Zeitgeist after communism. (ii) Victoria has started something, and the rights of others could be developed (if A kills B, why do B’s relatives not pursue A?
). (iii) But responsibilities has to be something more: perhaps recognition of the rule of law. (iv) Responsibilities could sound in human rights damages (or even declarations). There is a Strasbourg precedent (which has not been followed in the procedural violations of article 2 cases)
;

· fourteen, the fourth problem is Strasbourg plus Luxembourg. I have already indicated that subsidiarity makes the former less of a difficulty. Concomitantly, EU supremacy makes the latter a difficulty, even if the treaties tie down competencies. 
30 July 2009
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