ECONOMIC AND SOCIAL RIGHTS DRAFTED TO DATE (14/11/07)

Rough draft of clauses (perhaps half of the socio-economic proposed text exc. environment etc) are below. There are other changes made at the meeting that I did not note.

UUP saying ‘nothing is agreed until everything is agreed’.

Reference to earlier text is that of NIHRC. 

‘Progressive realisation’ saturates these draft rights. (See my email to Aoife Nolan, legal adviser, today, asking for more authorities.)

Neil Faris has provided a very useful commentary on international context which is below. 

No interesting alliances, unlike in Stephen Nicholl’s intriguing report. Voluntary and community sector of one mind (maximalist) except on entrenching power of church in education and health, and then only the legal adviser and the traveller representative, wearing his Muslim hat, are at odds, but very insistent.

Subgroup not encouraged to consider ‘particular circumstances’ by chairman Patricia McKeown while legal adviser declines to advise.

Jeff

Health

1
Every person is entitled to the highest attainable standard of physical and mental health and well-being (as before)
2
Everyone has the right to access healthcare services, including reproductive healthcare, on an equal basis (in essence as before). 
3.
The state must take steps legislative and other measures, within its available resources, to achieve the progressive realisation of this right (previously: govt “shall take all possible steps…”).
4     All persons have the right to be consulted about decisions which affect their physical and mental health.
5. No one may be refused emergency medical treatment (new).

Housing

1.
Every person has the right to adequate housing (as before)

2.
Housing shall be affordable, accessible, habitable and culturally adequate. Adequate housing shall contain services, materials, facilities and infrastructure.

3.
The state must take steps legislative and other measures, within its available resources, to achieve the progressive realisation of each of this right (new).
4.
No one may be evicted from their home, or have their home demolished, without an order of court made after considering all the relevant circumstances. No legislation may permit arbitrary evictions. No eviction may result in homelessness (expanded from NIHRC original – “entitled to secure establishment in the home. Limitations on secure establishment must be subject to fair legal process).

5.
Everyone has the right to appropriate emergency shelter (new).

Education

1. 
Every individual has a right to an effective education which allows them to the greatest extent possible to develop intellectually, spiritually, physically, emotionally, morally, creatively and aesthetically and to achieve independence, social and occupational integration and to participate in the life of the community. 
2. 
The state must take steps legislative and other measures, within its available resources, to achieve the progressive realisation of this right.
3. 
Amongst other measures the state shall:

(a) Ensure primary education is compulsory and available free to all;

(b) Ensure that secondary education is compulsory and available free to all. The state shall encourage the development of different forms of secondary education, including general and vocational education, make them available and accessible to every child. 

4. 
The state must ensure that every child receives an education that promotes equality, respect, understanding and effective communication between people of different national ethnic and religious identities. 

5. 
The state shall guarantee the freedom from harassment of all those in education.

6. 
The state shall to the greatest extent possible respect the right of parents to ensure education and teaching for their children in conformity with their beliefs and convictions. Specifically, this shall include respect for parents’ rights to choose for their children: education in integrated schools; education or teaching in minority languages;[and for children with learning difficulties, either mainstream schools or schools committed to providing special education.] In all cases, this is subject to the child’s right to receive an effective education as set out in paragraph 1. 

6. [No part of this article shall be construed so as to interfere with the liberty of individuals and bodies to establish and direct educational institutions, subject always to the observance of the principles set forth in paragraph 1 of this article and to the requirement that the education given in such institutions shall conform to such minimum standards as may be laid down by the State.]
Thoughts on the approach to economic and social rights ESRs and 'progressive realisation' by Neil Faris
   1. I see the starting point as being acknowledgement of the importance of human rights including ESRs in all jurisdictions throughout the world - including those such an Northern Ireland which espouse western democratic values

   2. In particular, I presume that a democratic political party such as UUP wishes to espouse and vigorously promote human rights including ESRs

   3. But it does not follow that such espousal and promotion must be by way of a Bill of Rights - at least in any western democratic society - where the institutions of civic society are strong, where there is an independent judiciary and an active political democracy

   4. This is not to deny the potency and utility of Bills of Rights in other jurisdictions which may not enjoy such qualities of democratic life

   5. Nor does it deny the utility of international Bills of Rights which establish the global context for human rights including ESRs

   6. It seems to me that it is in the international context that 'progressive realisation' best applies. It is an acknowledgement of the disparity of capital, resources and capacity throughout the world. That enables proper account to be taken of the difficulties facing jurisdictions in varying stages of development so that they are not unfairly censured for inability to have the same level of ESR compliance as for instance western democracies should develop

   7. Thus the importance of 'monitoring' in the international context: by Committees of the UN and the like. 

   8. Bills of Rights with ESRs may well also be appropriate for jurisdictions such as South Africa. 'Progressive realisation' may apply in such domestic contexts also.

   9. But note that the South African Constitutional Court appears quite cautious in their approach to ESRs and 'progressive realisation'. In the Implementation WG we have been supplied with an article on this by Justice Albie Sachs of the Constitutional Court of South Africa which seems to me to be a considered approach to the issue. (Note how cautious Justice Sachs is in regard to what the Court may command of government. On page 17 of the article he expressly states that in the Grootboom case the Court left it to the government to decide on the nature of programmes for emergency housing: for instance he comments that merely the provision of dry land on which people could erect their own housing might be sufficient compliance. That is hardly a ringing endorsement of a 'right to housing'. )

  10. But it seems to me that the approach of Justice Sachs expresses the proper balance in a democracy between the role of the courts and the role of the executive. It is not that the courts should show 'deference' to the executive but it is a recognition that there are other (better) ways of achieving ESRs rather than through litigation

  11. It is in this context that your party could be a strong case that it yields to no-one in its protection and promotion of ESRs but that - at least in Northern Ireland - there are the new mechanisms of devolution and that it is these that should be employed rather than trying to squeeze out ESRs through the narrow nozzle of a Bill of Rights

  12. My other concern is that if  'progressive realisation' is to be adopted then 'monitoring' will not be far behind. It seems to me that a system of monitoring committees (or the like) sitting over the actions of the Northern Ireland Executive would be regressive for democracy here rather than a progressive development. Now that (almost) all embrace devolution we should give devolution a chance. I would hope that we would not regress to the bad old days of direct rule with its quangocracy system for enlisting locals in support of direct rule.
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