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1. I am speaking for no one other than myself.  I am not claiming to be in any way representative of anything or anybody.  These are my personal views.

2. In principle, I support a Northern Ireland Bill of Rights, but not at any cost. My bottom line is, to quote the ideal that doctors have to comply with: “First, do no harm.”
3. In this session, I have been asked to consider the issues surrounding community, identity and the Bill of Rights.

4. In order to focus the discussion, it will be useful to focus on the proposals from the Bill of Rights Forum Final Report on these issues. As you will know, two options were proposed, Option A and Option B.

5. My concern is that there is the potential for these options to be destabilizing and I would prefer that neither of these options should be included.

6. The problem arises primarily but not exclusively from the incorporation of Article 3 of the Framework Convention on National Minorities.
7. For the last five or six years, there has been a debate about the implications of this provision for several aspects of the Belfast Agreement, the PSNI quota arrangements, and the monitoring provisions of the Fair Employment and Treatment Order.

8. What is the point of Article 3?  There are, essentially, two views.  The first is that it is meant to prevent situations arising where states designate individuals as members of a minority in order to discriminate against them.  Think of Nazi Germany forcing Jews to wear a Yellow Star. That is the minimalist interpretation. And is essentially the position that the British government adopts, in my view rightly.
9. There is a more expansive interpretation of Article 3, which basically views the provision as adopting a more basic liberal position that each individual should be able to choose their own identity, and resists any attempts of the state to designate them as members of groups that they do not freely and actively choose to identify with. This is the maximalist position.
10. There have been several interventions on this issue over the past few years by European bodies, assessing what to do about the relationship between Article 3 and Northern Ireland equality provisions.  The most recent, and authoritative assessment is by the Council of Europe Committee that oversees the interpretation and application of the Framework Convention.

11. The basis approach the Committee takes is to point to tensions between the Northern Ireland fair employment monitoring approach, which has a fall back provision allowing designation of individuals into a community without their consent. It is clear that there are tensions between this and the maximalist position. But there are no tensions between the Fair Employment monitoring approach and the minimalist interpretation because there are no disadvantageous consequences for anyone resulting from the monitoring provisions.

12. Having said that there are some tensions, but the Committee, again entirely sensibly in my view, recognises that the fair employment legislation has been successful, not least because it has a successful system of data collection and analysis based on the existing system.  Indeed in other parts of the report, the Committee advises that the fair employment model should be applied to other areas of racial and ethic equality.  
13. The Committee concludes, therefore, that the Government should continue, periodically, to review the necessity of the existing monitoring arrangements.  Consider the issue periodically, for example in the context of the Single Equality Bill, but continue to use it so long as it is necessary, despite the tensions with Article 3.

14. What are the implications for the Bill of Rights debate?  The first point is that it is not at all clear to me that the provisions I am concerned to protect (voting arrangements in the Assembly, 50/50 in the police, fair employment monitoring) would be unlawful if Article 3 were appropriately interpreted.

15. However, given that there is has been a debate in Northern Ireland over the past 4-5 years which indicates that some consider it would undermine these arrangements, I think it is highly likely that there would be litigation under any Bill of Rights, challenging all these provisions if Article 3 were incorporated into the Bill of Rights. I think that would be destabilizing. 

16. There has been a consistent concern in some quarters that the effect of a Bill of Rights would be to undermine the ability of politicians to take appropriate political decisions. I am generally sceptical of such arguments.  In this case, however, I think there is a problem.  It seems to me appropriate to keep the review in political hands and not hand it over to the judiciary.
17. What I have done is to try to unpack what are the potential downsides of the Option A in particular.  By the way, I don’t think that Chris Sidoti’s last minute attempt to protect the equality provisions by incorporating a clause into Option A works. 

18. The problem is that a Bill of Rights has to be seen as both symbolic and as operational.  It is the operation of these provisions of the Bill of Rights I am concerned with.  I am assuming that the Bill of Rights is intended to give rise to operationalized rights, interpreted by the local judiciary.

19. There is a larger question which perhaps will arise in discussion about what the operational use of either Option A or Option B would be in any event. Apart from the provisions on minority languages, which are quite discrete and could easily stand alone, I am not at all clear what the operational utility of Options A or B is. My tentative conclusion, therefore, is to include neither of the two options.

20. So, to conclude.  Any proposals for a Bill of Rights should be assessed on the basis of “First, do no harm”. The Forum did not adequately do an adequate risk assessment of the consequences of these provisions.  The inclusion of an equivalent to Article is highly risky, and I’m not at all clear what benefits either of the options deliver in any event.
