SUBMISSION TO THE NORTHERN IRELAND AFFAIRS COMMITTEE’S INQUIRY ON THE SCOPE FOR A BILL OF RIGHTS IN NORTHERN IRELAND 

from Jeffrey Dudgeon
1. I have been a longstanding and fierce critic of the Northern Ireland Human Rights Commission (NIHRC) and this despite being a successful applicant at the European Court of Human Rights at Strasbourg and campaigning for many years to get the Labour Party to organise in Northern Ireland.
2. Briefly, I might add that there can be very few denials of basic civil and human rights more extreme than a prohibition against participation in the political party that governs you. The then NIHRC chief commissioner told me however that as there was no “internationally recognised human rights standard” on such an issue (it is of course unique) he did not include it in their first draft bill of rights. 

3. No engaging there on the “particular circumstances of Northern Ireland.”
4. And so it has continued for a decade with ultra-left, statist and Nationalist opinions predominating. This of course is largely the result of not having the reality and discipline of the Labour Party, at times in government, as the left alternative in Northern Ireland. Instead we have the inevitable and consequent option of politics being undertaken, particularly by the funded voluntary and community sector, through human rights agencies and judicial avenues.

5. This also explains why a remit reading, “To advise on the scope for defining, in Westminster legislation, rights supplementary to those in the European Convention on Human Rights, to reflect the particular circumstances of Northern Ireland, drawing as appropriate on international instruments and experience. These additional rights to reflect the principles of mutual respect for the identity and ethos of both communities and parity of esteem, and – taken together with the ECHR – to constitute a Bill of Rights for Northern Ireland” became shamelessly a licence to include anything you felt like. 
6. However once you ignore the text of a law you are on the road to lawlessness. This is a particular danger in partisan Northern Ireland and must be guarded against, as it can seep into the rest of the country. 
7. The issue on which I took a case to the Strasbourg Court in 1976 was the decriminalisation of male homosexuality in Northern Ireland. This with the possibility of life imprisonment for something legal in England was of course a grotesque and discriminatory denial of human rights.

8. After a six-year struggle, fought every inch of the way by the Northern Ireland Office (and its counsel Mr Brian Kerr), and the Foreign Office who queried every penny of my £4,605 costs, the Court found in my favour in 1981. The Conservative government a year later was obliged to change the law. All Unionist and SDLP MPs voted against the Order in Council or abstained – even the gay ones.
9. My case was groundbreaking in many ways. It was the first successful gay case, only the thirty-fifth case judged by the Court, and the fifth violation found against the UK. There have since been ten thousand cases judged at Strasbourg. 
10. It taught me the value of European-wide human rights instruments and proved that Westminster was increasingly failing in its job by leaving the European Court of Human Rights to reform the UK’s unfair and backward laws. The introduction of the Human Rights Act in 1998, which I long argued for, has meant such concerns are at least being met judicially.

11. Ironically one of the main drafters of the European Convention was Sir David Maxwell Fyfe, a former Conservative Lord Chancellor, who as Lord Kilmuir, was perhaps the most vociferous opponent of homosexual law reform in the 1960s. I imagine him turning in his grave if, in 1981, he had found out that the Convention was going to provide ‘Buggers Rights,’ as he would have put it. But the value and virtue of the Convention is that it has modernised and modernises along with broad European society. 

12. To return to the question of NIHRC and a provincial Bill of Rights for Northern Ireland, I have to say I was astounded in 1999 when Brice Dickson, then Chief Commissioner, first announced (at an Irish Association meeting I had organised) that he did not feel obliged to and would not stick to the Belfast Agreement remit on a possible Bill, neither in its limitations nor in interpretation of the phrase “both communities.”
13. This was unfortunate but consistent with a Commission which had neither Unionist nor liberal nor secular members. (I applied and was not even interviewed.) Almost everything that has flowed since from that source and its travelling companion the Bill of Rights Forum has been in the same vein. 
14. NIHRC’s outlook was one which barely gave recognition (and rarely thought) to being in the United Kingdom. The Commission was instead colonised by those who saw Northern Ireland as a seedbed for advancing progressive ideology (paid for by the British taxpayer). No effort was made to extend its role to consider the activities of non-state human rights violators as Amnesty had done.
15. Practically, for gay people, it was vital that we obtained the benefit of further equalising reforms being put through by the Labour Government. However at every turn the NIO was keener to develop what it hoped was a possible alliance of Catholic and Protestant fundamentalists than adhere to European human rights standards. 
16. So reforms like the age of consent reduction, the introduction of civil partnerships, and the 2003 Sexual Offences Act which equalised heterosexual and homosexual actions and penalties under the criminal law, had to be fought for to ensure their immediate extension to Northern Ireland. Those that did not fight like women’s groups had to wait five years for the reform of the rape laws in a 2008 Order in Council.
17. Despite pleas for assistance, NIHRC was unable to grasp the importance of getting such UK human rights standards effected across the country. Gay organisations had again to do the necessary campaigning to include Northern Ireland, alone. 

18. It is for this reason also that even if the Belfast Agreement permitted a Bill of Rights of the extensive scope proposed by NIHRC, it would set us apart from further advantageous reforms coming out of Westminster. We would be in a different legal world reliant on a devolved parliament which may not go backwards legislatively but will certainly not agree to go forward. (I note already that concerns are being vainly expressed about Northern Ireland’s exclusion from the Single Equality Bill just published.) 
19. There was some hope that the Bill of Rights Forum of 2006-8 would address the key remit and extent problems that meant there could be no cross-community support for any Bill of Rights. The Forum supposedly gave the political parties equal representation with nine representatives to some nine voluntary and community ‘sectors’ including the gay Coalition on Sexual Orientation (CoSO). 
20. When CoSO (which has since collapsed and disbanded) came to choose its nominees for the Forum, the transparent soviet-style selection process consisted of confirming the names of those who had already attended the opening meeting (before others were advised of that meeting even happening or indeed of the NIO’s invitation). 
21. Happily, the UUP asked me to join the Forum’s Economic and Social Rights Working Group and made me a substitute on the Forum proper. I was therefore able to argue for restraint in a group which proposed to trammel political parties in their spending allocations. None the less, the slightly slimmer group report that went forward to the main Forum retained most of the sectoral proposals such as ‘Progressive Realisation’ that have found their way into the NIHRC’s advice to the Secretary of State.

22. Compromise was not in the air as the sectors almost invariably argued for new rights outwith the remit. Although no voting system was ever agreed, the chairman Chris Sidoti effectively introduced one in the last weekend which gave the nine sectoral groups equal standing to the five political parties despite their nine members. The inevitable then occurred.

23.  The DUP Forum member, Peter Weir MLA, compiled these telling statistics on the Forum’s report: “The main recommendations are contained in Chapter 4 of the report. That chapter contains 41 substantive proposals. None of these proposals were passed unanimously and none of them have cross community support. There are 216 secondary recommendations. None of them was passed unanimously and a mere 7 have cross-community support. During the discussions it emerged that if we excepted the representatives of the churches and business community, the other civil society representatives and the trade unions were on average 56 times more likely to endorse a position espoused by Nationalists in opposition to Unionists.”

24. NIHRC chose not to recognise that the Forum had failed despite its report being voted down in the Assembly on 8 April 2008 by the UUP, the DUP, and the Alliance Party. This was on a par with the earlier ostrich-like ignoring of the guidance given to NIHRC in 2003 by the Northern Ireland Office Minister, Des Browne (see attached). He said politely, amongst other criticisms, that their interpretation of the remit was too wide.
25. I append my response to NIHRC’s draft strategic plan in 1999 which proves consistency if nothing else, and below a short letter to The News Letter in December 2008 after the publication of NIHRC’s advice on some of its particular proposals (or lack of same). They are examples of alternatives being provided never to be considered. Counsel’s opinion sought by NIHRC in 2008 on how to effect the remit was also apparently not followed.
26. In conclusion, I would recommend to this Northern Ireland Affairs Committee that the matter of a Bill of Rights for Northern Ireland is now exhausted. Not only can cross-community agreement not be reached but the large sums of money expended have not even turned up anything by way of particular Northern Ireland-rights to put into legislation. 
27. UK-wide arrangements remain a preferable option, both to avoid human rights tourism and to prevent intra-state inequalities. The Belfast Agreement did not promise a Bill of Rights. The NIO’s statutory job was done when it sought advice from the Commission. Although it must consider it, it certainly is not required to follow it.
28. Should this submission perhaps be thought too personal, I believe we have reached the point where legal argument is no longer capable of advancing the matter and only an historical account can properly illustrate the decade-long dispute and needless waste of resources.
Jeffrey Dudgeon
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 [Letter published in The News Letter on 20 December 2008]

Dear Editor,

I deal here only with points raised by Monica McWilliams, the chair of the Northern Ireland Human Rights Commission, in her News Letter article of 15 December entitled ‘Bill of Rights is for Everyone.’

As she states, the government asked for advice on the scope for a Bill of Rights (which it was obliged to do under the Belfast Agreement) “and we have completed our task as mandated.” Fine, but she ends her piece saying “the Commission will work hard to ensure that a Bill of Rights for Northern Ireland sees its way through the democratic process to legislation.” That is outwith her mandate. The Commission is not a campaigning body. It is a government funded quango.

Instancing earlier fears over the effect of the 1998 Human Rights Act, she raises and tries to answer the questions of huge cost and a deluge of court cases arising from her proposed bill. 

I argued for that Act and it has worked reasonably well, being essentially a sifting mechanism for cases that would otherwise go to Strasbourg to be judged.  Some still decide to go on there when they fail in our courts and can still be lost by the UK. The recent DNA case is an example. But these cases are on tried and tested Europe-wide rights not supplementary rights for Northern Ireland alone. 

Her commission proposes dozens of new rights (for 1.75 million people) in a section of the document longer than the original European Convention!

She writes also of “levels of violence and harassment suffered in Northern Ireland unparalleled in the rest of the UK” such that “we should be protected from these violations.” But the three thousand seven hundred people killed were in the vast majority of cases murdered by paramilitaries? Will they respect a Bill and “ensure the right to be free from all forms of violence?” This and many similar suggestions are code for getting at the state. 

It is not even justiciable text just a statement of pious hope, although it is a rare Northern Ireland-specific mention. Freedom of Assembly and parading issues are not being addressed at all!

As to identity, only the Irish and British are to be protected. If you choose to step outside these two identities you get no new rights. This will simply have the effect of rigidifying our communal divide not softening it.

I do not deal with the bulk of the rights which would set us aside from the UK and have untold unforeseen consequences, not least the advent of intra-UK rights tourism.

Some of the other proposed rights are simply needless or irrelevant – the ‘right to divorce’ effectively became a European right after the Irish case of Josie Airey. And sadly was taken up by 2,913 couples in Northern Ireland last year, without hindrance.

That elections would have to be by Proportional Representation is dangerously inflexible. Some versions of PR are under-democratic. I instance the list system and our current arrangement whereby MLAs can invisibly nominate their successor after death or resignation.

Unexpectedly, and without explanation, the Bill of Rights Forum’s pages of education rights have disappeared. I wonder why? Similarly the Commission found itself unable to address really contentious issues like abortion or the teacher appointment exemption from fair employment law? 

It seems Mrs McWilliams is happy to rough up Unionists and the NIO but not take on other vested interests. 

Much of the Commission’s wish list is politics through human rights as we have had no Labour Party. In the rest of the UK some of these issues would be being proposed within that Party and the Liberal Party and in the former case mostly jettisoned by a government seeking re-election.

Jeffrey Dudgeon
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