COMMUNITY AND IDENTITY RIGHTS IN THE BILL OF RIGHTS

An extended contribution in response to the CAJ discussion on 27th June 2008 by Tom Hadden
Some general comments:

If there is to be a generally accepted Bill of Rights, as opposed to a minimalist version imposed by the British and Irish Governments in default of agreement here, there will have to be compromises among the major parties and other groups. This means that the Bill should include provisions that offer something for everyone. It should also be formulated in such a way as to take account of what may happen in the future. 

The main groups and their key concerns for this purpose might be something like this:

Nationalists:

Parity of esteem, the equality agenda and socio-economic rights

Unionists:
Keeping to the terms of the Agreement and not rewriting the ECHR where it covers the essential issues

Others:
Avoiding undue focus on the two communities and providing rights for other minorities and the non-aligned 

The British and
Not providing rights which others in Britain and Ireland might

Irish governments
want to claim - this again means keeping close to the terms of the Agreement

An additional consideration, as recommended by the Council of Europe experts, is that any Bill should be drafted in general terms and should avoid unnecessary detail. The drafts produced by the Human Rights Commission and the Forum are in my view much too lengthy, not least as a result of the strategy of creating separate working groups for each sector without imposing overall control on the process.  

A third consideration is that there are likely to be conflicting rights in any Bill. This is the result of the increasing range of issues which are covered in modern bills: 

Individual rights: these are sometimes regarded as the most basic including the right not to be discriminated against on stated grounds; most of them are stated with significant limitations [public order, rights of others etc] and often result in internal conflicts [e.g. the rights to free speech and assembly v the right to respect for private and family life]. 

Equality rights: these can be dealt with both on an individual or a group basis; where a group basis is included it is usual also to include a provision to authorize positive action to achieve effective equality between various groups.

Group rights: these are usually provided for specified minorities [e.g. national, ethnic, religious and linguistic] and are typically formulated as state duties [e.g. an obligation to create circumstance in which the existence and full equality of the minority is protected].

It is unrealistic to expect to resolve or eliminate these conflicts within a formal bill – some issues of priority and balance can only be dealt with in subsequent adjudication.

So if we don’t trust the judges to make acceptable decisions on the balance between conflicting rights, we should not be attempting to produce a bill of rights.

The issues to be covered in a Northern Ireland Bill of Rights

All three of these types of rights are specified in the Agreement as appropriate for a Bill of Rights that meets the particular circumstances of Northern Ireland:

Parity of esteem for the two communities: this is clearly a group right and probably needs to be formulated as a state and/or public authority duty.

Equality rights: these can be formulated either on an individual [everyone is equal before the law] or a group basis [a right for minorities/communities to effective equality].

International standards: The Bill must be compatible with the European Convention on Human Rights and can draw on other international standards.

To accommodate all three of these requirements a flexible approach is likely to be required, relying on general formulations rather than detailed provisions which are better left to legislation.

Some particular concerns

The debates in the Human Rights Commission and the Forum have focused on some especially problematic issues in respect of community and identity rights:


Can there be total parity of esteem, e.g. should there always be either no flags or both flags and should the Irish language be given equal status to English?


Which community or communities are to be treated as minorities – and should this mean that the nationalist community or ethnic minorities should have more rights than the unionist community? 

Should there be a right to choose not to be treated as a member of a community and would this undermine monitoring of equality – this right to choose is clearly stated in all the minority conventions and the Council of Europe has expressly stated that the current regime is a violation of the Framework Convention; there is also a new ECHR case deciding that the right to freedom of religion includes a right not to disclose a religion or lack of religion [Alexandridis v Grece (2008)]?

Some additional considerations

These problematic issues are related to some more general concerns over the potential impact of including or excluding some particular provision:


Larger numbers are preferring not to reveal their religion in censuses:

14 % in 2001; many of these (5%) were ‘allocated’ by a computer system.

There are increasing numbers of non-NI immigrants – are they to benefit from individual and/or minority/communal equality rights?

There is increasing residential and other forms of separation between the two main communities in a kind of ratchet effect; it would help to provide some encouragement for more sharing and less segregation – the shared future agenda.

The existence of a significant non-aligned group is important to political stability, especially as we approach the tipping point between the two main communities.

The major arguments

Much of the discussion at the seminar focused on the question whether a right to choose not to be treated as a member of one or other main community would undermine some key elements in the Agreement, notably equality monitoring, voting provisions in the Assembly and police recruitment. Chris McCrudden argued strongly that because it might it would therefore be dangerous – and thus a violation of the ‘do no harm’ principle – to include it in the Bill. Others argued that the current structures were already doing harm to the non-aligned, those in mixed marriages and other ethnic minorities. 

My personal approach to these arguments is as follows:


The idea that including a right not to be assigned would destabilize the current arrangements is scarcely credible given the record of instability since 1998 caused by disputes between representatives of the two main communities in the Assembly; in practice it has more often been the positive role played by those in between that helped to achieve the Agreement and to maintain stability. 

Harm may also be done in the future by undue concentration on the balance between the two main communities; recognizing the existence of a significant and visible non-aligned group should help to avoid increasing tension and anxiety as the prospect of a change in the numerical balance between the two main communities approaches; on this view it may be better to stick with the current power-sharing and equality arrangements rather than risk future instability that a change in constitutional status might produce.

The argument that accepting a right not to be assigned would undermine equality monitoring is also unconvincing; provided that equality of opportunity and fair participation can be maintained for those who wish to assert their communal identity there is no reason to insist on the inclusion of those who do not wish to and who prefer to be treated as ‘other’; all that is required is the creation of a new base for the measurement of equality which recognizes the increasing diversity of the population, both in terms of ethnic minorities and the non-aligned; this could be initiated in the 2011 census.

The idea that it would undermine voting arrangements in the Assembly and police recruitment is equally unconvincing; the right to register as ‘other’ in the Assembly is already guaranteed and the object of the 50/50 provisions for police recruitment is to increase the number of those asserting a nationalist identity rather than non-aligned or immigrant Catholics. 

   
The idea that these matters are best left to politicians is also unconvincing, since a change in the monitoring regulations requires agreement in the Assembly; the dynamics in the Assembly would be more likely to prevent any change in the regulations for the foreseeable future while a provision in the Bill would in effect require the revision of the current regulations to reflect demographic realities.

The best approach may be to include a saving for current monitoring, as in the Sidoti draft, until a new base can be established; this would be in line with international standards which allow positive measures only until effective equality has been achieved.

 Some conclusions

   1.
Follow the clear guidance in the Agreement – not least because the delivery of the bill of rights is dependent on British and Irish support.

   2.
Be as succinct and general as possible, as recommended by the Council of Europe experts – the Human Rights Commission and the Forum tried to do too much.

   3.
Recognise parity of esteem for the two main communities, perhaps adding a phrase along the lines of ‘in whichever jurisdiction they are in’, as in the new British Irish Agreement, to avoid difficulties over assertions of effective joint authority. 

   4.
Use the terminology of ‘minority or community’ for other group rights – it is not sensible to try to decide which of the two main communities is a majority as both are to be treated equally; other smaller minorities are also entitled to appropriate guarantees of fair treatment in relation to their numbers.

   5.
Include the individual right for all to be British or Irish or both.

6. Provide for language rights for both English and Irish in relation to demand and actual use; language rights for immigrant communities should be limited to the provision of essential services.

   7.
Provide for individual equality before the law and protection from unjustified discrimination.

   8.
Allow for positive measures to promote effective equality or greater integration provided they are specifically authorised by law.

   9.
Recognise a right to choose not to be treated as a member of any community, with a saving for continuing monitoring of allocated communal origin until the Assembly has adopted more realistic sets of monitoring categories and an equivalent baseline following the 2011 census.

  10.
If agreement can be reached on the inclusion of general social and economic rights, these should be strictly limited to devolved matters within the standard budget allocation to avoid the argument that it would give greater rights to those in Northern Ireland than elsewhere in the United Kingdom or Ireland which would in effect be paid for by others.

In all this everyone in the human rights community should try more seriously to avoid continuing disputes and to look for compromises. Otherwise the two Governments, which from interventions at the meeting already appear to be working to an agreed agenda and schedule, are likely to adopt a minimalist approach or even abandon the project for good.




A final question: is the content of the Bill to be determined by those whose focus is on a crude sectarian headcount or those who accept the need to recognise the two communities but look forward to a better balance between them and the rest of the population? 
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