To the Chair of the Commission on a UK Bill of Rights

jeffreydudgeon@hotmail.com

20 October 2011

Dear Sir Leigh Lewis,
I have a particular interest in the matter of a Bill of Rights for the United Kingdom, and for Northern Ireland in particular.Thirty years ago this month I won a case against the United Kingdom at the European Court of Human Rights – Case of Dudgeon v. The United Kingdom (Application no. 7525/76), Judgment 22 October 1981. Mine was the fifteenth case at Strasbourg where a violation was judged and only the fifth where the United Kingdom was involved. It concerned the decriminalisation of homosexuality in Northern Ireland. The required reform of the law was made a year later.
My view on the questions you are considering, and indeed asking, can be answered succinctly by saying that while the United Kingdom remains a signatory to the European Convention on Human Rights and a member of the Council of Europe, the Court at Strasbourg will remain our supreme court in human rights matters, taking precedence over the UK Supreme Court. This would be particularly so when it comes to the ECtHR insisting on enforcement of a particular judgment.

This view was endorsed by Lord Phillips, the Supreme Court President, when he said to the House of Lords constitution committee, “In the end, Strasbourg is going to win so long as we have the Human Rights Act and the Human Rights Act is designed to give effect to that part of the rule of law which says we must comply with the convention.”
The present Lord Chief Justice, Lord Judge in evidence to the same committee effectively concurred although he allowed for a little (initial) disagreement and discretion: “I would like to say that maybe Strasbourg shouldn't win and doesn't need to win. I myself think it's at least arguable that, having taken account of the decision of the court in Strasbourg, our courts are not bound by them. We have to give them due weight, and in most cases obviously we would follow them, but not I think necessarily.”
Together they say, while the Human Rights Act continues as it does, Strasbourg will have the upper hand. 
The matter before this Commission also cannot be resolved by repealing that Act while the ECtHR remains, as it will, our true Supreme Court.

The answer to current difficulties has to be found elsewhere. They can partially be addressed by dealing with Strasbourg’s procedural issues and problems, as your interim advice to government and the Lord Chancellor has done. 
I responded to a letter in The Times from the former solicitor general, Vera Baird QC, and others (15 September) on these issues, as below. My letter reiterates many of the points I am making here although it includes several other suggestions:
“In their letter on possible reform of the European Court of Human Rights, Vera Baird QC et al (Sept. 15) quote the landmark case which led to the decriminalisation of homosexuality in Northern Ireland.


I was the successful plaintiff in that Strasbourg case which took from 1976 to October 1981, and know well the issues and complications involved. I remain eternally grateful to the Court which saved me from potential life imprisonment but accept reforms of its procedure and of the margin of appreciation are needed.


Whatever happens by way of a UK Bill of Rights, the fact remains that Strasbourg will continue to trump our Supreme Court as the ultimate court of appeal, and so it should. No national institution, or local Bill of Rights, such as that extra one mooted for Northern Ireland, can be allowed the final say. 


Strasbourg is able to do what the House of Common usually can’t, that is legislate controversial reforms, ones that governments, fearing unpopularity, run scared of. However government should not be encouraged to leave things undone – as in my case – in the hope and expectation that Strasbourg will do the needful, taking both the unpopular decision and the flak.


The interim advice to government of the Commission on a Bill of Right proposes many sensible changes to address the Court’s backlog of 150,000 cases, which are largely of eastern European, Russian and Turkish origin. However the suggestion of requiring individual applications to be countersigned by NGOs is frightening, given their propensity to be of one view. Human rights should not become an alternative form of politics which they also tend to believe.


As many of the relatively large number of 20 cases where the UK was found in violation of the Convention in the last two years involved minor procedural or bureaucratic infringements, there is scope for splitting applications into two groups; one which could, as suggested, be dealt with by way of an advisory opinion, the other, the more substantive cases, proceeding, as before, to Court.


The UK should also ensure it tries to appeal more cases to the Grand Chamber while sending robust and vigorous defenders to the Court rather than, in my experience, the usual F.O. lawyer or NIO trusty.”

Law reforming arrangements in government and parliament which demonstrate an openness to unpopular change and which do not avoid action in the hope and expectation that Strasbourg will do the needful are certainly required.

However a deeper, modernising assessment has to be made of both the European Convention on Human Rights and the International Covenant on Civil and Political Rights. 
The UK government needs to introduce a standing committee to look at such reforms and the processes required to bring them about. This is an exceptionally long-term project which is why a standing committee is needed to effect the matter, given the short-term memory of most government departments, and of so many officials, even Foreign Office lawyers.
There is however one amendment to the Human Rights Act that should be made (and indeed to the Convention), and that is the introduction of a prohibition in relation to the concept of responsibilities. 
This would involve the addition of a section, to the effect that damages or compensation cannot be paid, or personal redress made, where serious criminal activity has been involved and when there is no explicit respect or support for the rule of law offered. 

This would go a long way to assuaging public anger at many of the judgments made in Strasbourg and in the United Kingdom by virtue of the Human Rights Act.
Yours sincerely

Jeffrey Dudgeon

