Lord Caine 

7 August 2019

It’s a great pleasure for me to be at your conference this afternoon. And I am very grateful to Northern Ireland’s distinguished Attorney General, John Larkin, for inviting me today.

I stand before you not as a lawyer, not as a civil servant and not even as a front line politician. But rather someone who has spent the past nine years advising two Prime Ministers and four Secretaries of State on Northern Ireland politics … as one of those shadowy figures these days referred to mainly by the unflattering acronym of SpAd.
And it has been quite a journey.

From David Cameron’s statement on Bloody Sunday … which I had the privilege of helping to draft … historic handshakes and state visits … the G8 Summit and the Economic Pact … the Stormont House and Fresh Start Agreements … the EU referendum … and Confidence and Supply which I also had a hand in drafting … or as some have suggested, rescuing.
Regrettably, the period has also seen us go from the longest unbroken run of devolved government since the 1960s to two and a half deeply frustrating years of no government here in Northern Ireland.

But it’s never been dull … and anyone who does my job for any period cannot have anything but the deepest affection for Northern Ireland and all of its people.

Of all the things ever said about Northern Ireland, the words supposedly uttered by Reginald Maudling could not have been more wrong.

Today, though, with a change of administration … my stint might or might not finally be coming to an end.
Whatever the future holds, though, thanks to David Cameron giving me a seat in the House of Lords in 2016 … I do at least have my own personal backstop. 
So I won’t be crashing out.
When John invited me here today he asked me to speak about the Union and Northern Ireland’s place within it, Brexit and legacy matters. 

What follows are very much my personal reflections based on the past nine years and overall 32 years of involvement in politics here.

They are not a statement of Government policy.

First, then, the Union.

I stand here as an unashamed and unapologetic supporter of the United Kingdom of Great Britain and Northern Ireland.

My sincerely held belief is that the best future for Northern Ireland is, and will always be, as part of a strong and outward looking United Kingdom.
This certainly isn’t based on some kind of misty eyed or romantic nostalgia for past glories … real or perceived.

Though on the many occasions when I have travelled to the Somme I have never failed to be moved by the heroic sacrifice of people from here … and indeed all parts of this island … in standing against tyranny.

But my belief in the Union isn’t down to some anachronistic attachment to Empire.

And it certainly has nothing whatever to do with religion … or a particular view of the Eucharist.

Rather, my belief in the Union has always been based more around what I hope we can achieve together in the future … as One Nation.

That the four constituent parts of the United Kingdom are genuinely stronger and better together.

And my optimism that … as David Cameron might have put it … our best days as a country genuinely lie ahead.

It’s a unionism based on respect, tolerance and inclusivity.

That hugely values and respects nationalism.

That wants to build a stronger and more shared society so that everyone who lives here, regardless of their identity and political aspirations, is proud to call Northern Ireland home.

That believes in having the closest possible relationship with our nearest friends and neighbours just down the A1 … with whom we have such ties of history and family and culture … while fully respecting constitutional proprieties.
And I speak as one of the six million living in Great Britain with an Irish grandparent … in my case an immigrant from Mayo who moved to Yorkshre.
I agree with Sir James Craig who said in 1926:

"the North and South have got to live together as neighbours and the prosperity of Northern Ireland does undoubtedly affect the prosperity of the South of Ireland”.

For me, the case for Northern Ireland’s continuing membership of the United Kingdom remains overwhelming.

And the benefits are huge.

The security and stability gained from being an integral part of the second or third largest economy in Europe … and the fifth or sixth largest economy in the world.

That enables us to generate prosperity and record levels of jobs … while also ensuring that we can withstand severe economic shocks such as occurred in 2008.

Our great shared institutions … such as the National Health Service that guarantees healthcare free at the point of delivery … and as such I welcome the announcement at the weekend of additional spending for England from which Northern Ireland will benefit.
A country that has a truly global reach through trade and diplomacy. 
That continues to punch above its weight on the world stage as a member of the G7, the G20 … the foremost military power in Europe and a permanent member of the UN Security Council.

And is able to pool our national resources in ways that mean public spending per head in Northern Ireland is nearly a quarter higher than the UK average.

For me no other constitutional arrangements could come close to matching these benefits … to name but a few … that Northern Ireland receives from membership of the United Kingdom.

And that’s one reason why opinion polls have consistently over the years shown at least tacit acceptance of the constitutional status quo by many who might be identified as coming from a nationalist background.
But the Union isn’t simply a one way street.
And it isn’t just a balance sheet between its constituent parts.

No - the United Kingdom as a whole benefits significantly from having Northern Ireland as part of it.
We see people from Northern Ireland at the very top of our national life … in business, commerce, the arts, the military, in sport … even in the law.
In short, Northern Ireland adds to the richness, character and diversity of the United Kingdom without which I believe the whole country would be poorer.

So, yes, I staunchly believe in the Union.

But at the same time I completely understand and respect the fact that a significant proportion of the population here does not share that view.

And that they aspire … quite legitimately … to the establishment of a sovereign united Ireland.

As the person who has without question spent more time in meetings with Sinn Fein than any other Conservative in British political history how could I not be aware of such views.

Of course part of the genius of the 1998 Belfast Agreement is that it enables both the main traditions here in Northern Ireland to be accommodated through the constitutional framework it sets out … the political institutions that it establishes … and the rights that it guarantees.
The consent principle, which is at the heart of the Agreement, makes very clear that it is for the people of Northern Ireland alone to determine … without external impediment … whether they remain part of the United Kingdom or become part of a united Ireland.

Note, please, the two options in the Agreement … United Kingdom or united Ireland.

There is, to borrow a phrase, no third way … such as joint authority between London and Dublin which is occasionally trotted out as a solution.

The Agreement is clear.

Northern Ireland is not a hybrid state.

It is either wholly within the United Kingdom or wholly within a united Ireland … as I once had to point out quite forcefully to M. Barnier.
The Agreement does, though, set out a clear constitutional route to a united Ireland.

And in this respect places clear obligations in domestic and international law on the United Kingdom Government.

In particular to legislate for a united Ireland if that is the wish of a majority of people here.

Such legislation would, of course, only follow from a majority verdict in a so-called border poll.

And as the legal position of the UK Government on this matter is often misunderstood … or wilfully misinterpreted … let me briefly spell it out.

Under the Agreement … and in the Northern Ireland Act 1998 … the Secretary of State can at any time, at his or her discretion, call a border poll.

But the Secretary of State is obliged to call a border poll if at any time he or she believes that there would be a majority for a united Ireland.

And once one poll has been held … assuming it does not produce a majority for a united Ireland … there cannot be another one for at least seven years.

For good reasons neither the Agreement nor the Act sets out the criteria that the Secretary of State should follow in determining how to reach a decision on whether or not to hold a border poll.
And I do not believe it would be in the public interest to do so.

I trust, therefore, that the current Secretary of State … like his predecessors … will stand firm and not succumb to pressure to elaborate on this point.

My own view is that if a border poll were held today then there would be a comfortable majority for the Union … a view, for what it’s worth, that I think would be shared by the Irish Government.

But to call such a poll in the foreseeable future … even where one was confident that the result would be a majority for the Union … would, I suggest, be just about the most divisive and destabilising thing that could be done here … and a distraction when the focus really needs to be about restoring the Belfast Agreement institutions and making the 1998 political dispensation work.

Looking ahead I would also share the concerns expressed by some of the likely consequences of a border poll being carried on a 50 plus 1 basis.

Recent experience does not seem to suggest that referendums passed by slender majorities necessarily produces the happiest of consequences.

As a general point, should the country as a whole should go down the referendum route again … I wonder whether it might be worth looking at the precedent of the Callaghan Government in 1978 when it introduced a threshold of 40 per cent of the electorate rather than a bare majority of those voting.
That always seemed to me quite a sensible move.

Yet while I do not believe the Union is in any immediate peril … it is certainly the case that today it is coming under increased and sustained pressure.

And the period of relative constitutional stability ushered in by the 1998 Agreement is at risk of being seriously undermined.
It isn’t, of course, hard to see why.

Brexit and the lack of devolved government … though in my view one has had a major impact on the other.

Without Brexit, I do not believe that the issues which led to the collapse of the Executive … or those that have prevented its restoration … would have been as difficult to manage.

And I have for some time had more than a sneaking suspicion that until Brexit is resolved then some here would be more comfortable outside an Executive than in.

But the combination of Brexit, no Stormont … and shifting demographics … has led many nationalists … politicians and commentators … eagerly to assert that a united Ireland is now inevitable.

I do not accept that.  There is nothing inevitable about a united Ireland.
Yes … unity has risen up the agenda within the broader nationalist community … and there might be a few more people from a unionist background prepared to contemplate life in a united Ireland.
But I don’t think any of this has yet reached … if you will forgive the jargon … anything like game changing proportions.

I do, however, accept that there are clear warning signs that anyone who cares about the Union simply cannot ignore.

And that leads me briefly to Brexit itself.

I would in many respects be an instinctive Brexiteer … emotionally attached to the notion of making ones own laws in ones own Parliament accountable to ones own people.

And I fully respect the views of those who have consistently and in a principled way long argued for our departure from the EU.

Yet at five minutes to ten on 23 June 2016 I voted to remain. 

Why?

First, as a Conservative I will always value political and economic stability over instability.  

And having argued in 2014 about the difficulties of Scotland extricating itself from a 300 year old Union … I was under no illusions about the problems the UK would face leaving a 43 year old one.
Little I have seen since Article 50 was triggered has shifted that view.

Second, my concern for the Belfast Agreement.

I feared that a leave vote would upset that delicate … but precious … equilibrium that had been established here in Northern Ireland, between North and South and across these islands.

Third, the effect that all of this might have on the thing that I hold most precious in politics … the unity of the United Kingdom.

Put bluntly, when it comes to a choice between unionism and euro-scepticism, for me unionism will always come first … and by a country mile.
As we all know, on 23 June 2016 … on a UK-wide poll the United Kingdom as a whole voted to leave the European Union.
And since then I have been in no doubt that for the sake of our democracy … and any last semblance of trust in politics … that the referendum result must be delivered and the UK leave the European Union.

My voting record on legislation in the House of Lords bears witness to that.
I also continue to believe that a second referendum would resolve little and tear the country apart like nothing we have seen before.

In other words … it would be divisive without in any way being decisive.

So, yes, had I been a member of the House of Commons I would have backed … pragmatically and for all its imperfections … Mrs May’s Withdrawal Agreement … and then urged the Government to focus relentlessly on the Future Relationship to ensure that the backstop was never invoked … even if that required an extension to the Implementation Period. 

The reality is, however, that the Withdrawal Agreement was rejected by the House of Commons on three occasions.
And Government policy today is that we will leave the EU 31 October with or without a deal.

Now, I cannot claim to have any special insight into the Prime Minister’s negotiating strategy.

But I welcome the fact that his stated preference is still to leave the EU with a deal.

And I genuinely hope that he can pull off a diplomatic coup that enables him to take an Agreement through Parliament so that we can leave in an orderly manner at the end of October.
But then perhaps we are in the hands of what Macmillan described as ‘events, dear boy, events’.

Whatever the outcome on Brexit, I think that from a unionist perspective three things need to happen.
First, the debate over Brexit has clearly reinvigorated nationalism … and led to discussions about the future as evidenced by the recent Beyond Brexit conference.

Yet so far the response from within unionism has been muted.

It is sometimes said here that while nationalists or republicans think strategically unionists only see things tactically.

And like conservatism, unionism is usually more focused on the practical hear and now than the abstract.

But at some point all political movements or parties need to take stock, look at themselves and look ahead.
So it is here.

What we need is a grown-up conversation about how we set out a modern, compelling case for the Union that reaches out to parts of the community and to all generations here.

A unionism that is open, tolerant and inclusive.

That recognises that the Northern Ireland of 2019 is not the same as it was even in 1998 when the Belfast Agreement was reached.

And that the future strength of the Union will rely on ever more acceptance among those of a moderate nationalist background … that their best interests are served by remaining within the United Kingdom.

Perhaps the forthcoming centenaries of the Government of Ireland Act and the formation of Northern Ireland can be a catalyst for that.

So that in marking the first hundred years unionists can think about how to ensure there will be a second centenary.

And has the confidence to challenge the narrative that a united Ireland is inevitable.

I’m not talking here about a unionist convention … or the creation of one unionist party.

Rather that the broader unionist family … including those from business and civil society … seek to answer the question famously posed in a broadcast 50 years ago by Captain O’Neill about what kind of Northern Ireland do we want.

Second, I also think that the Government needs to be more pro-active in setting out the benefits that Northern Ireland derives from membership of the United Kingdom.  

Not in any bellicose or partisan way … wrapped in a Union Flag.
But soberly and clearly giving people the facts about what membership of the United Kingdom delivers.

That is something which historically the Northern Ireland Office has … for whatever reason … never seen as part of its role and seems extremely reluctant to do.
That too has to change.

I have always argued that it is perfectly possible to be a pro-Union Government … consistent with the consent principle … while continuing to govern impartially and in the interests of the whole community here.

Indeed, that is the approach I have sought to encourage over the past nine years.

Third, there also needs to be a far greater understanding within Whitehall of the Union, the nature of devolution, and the way in which policies for England can have an impact in other parts of the United Kingdom.

These, then, are some reflections on the Union.

I wish, briefly, to say a few words about the legacy of the past … which continues to cast such a shadow over the present and retains the capacity to stoke community division and poison the political debate.
One of the most difficult aspects of my role over the past nine years has been meeting those, from across the community, who lost loved ones in the troubles … the harrowing testimony, the grief and enduring pain.
And while I would never accept for a second any kind of moral equivalence between those who sought to defend the rule of law and those who set out to destroy it … I completely understand that these emotions are felt across the board … whether it was as a result of the actions of the security forces or terrorists.
There is a general acceptance that the current mechanisms for addressing the legacy of the past are inadequate and that they are not delivering satisfactory outcomes for anyone.

And for the avoidance of doubt … this is in no way a criticism of those who apply faithfully the law as it currently stands and carry out their duties with exemplary professionalism.
Clearly, though, more needs to be done.
I was part of the negotiations in 2014 that led to the Stormont House Agreement … though I remind people that those talks were initially called not to deal with legacy at all but rather serious deficiencies in the Executive’s finances.

Legacy, however, became a large part of the talks.

In my view, the package on which we finally agreed was a sincere attempt to address the legacy of the past in ways that were fair, balanced and, crucially, proportionate … while recognising that we are never going to ‘solve’ the past and certainly not bring satisfaction … or to use that dreaded word ‘closure’ … across the board.
Had the Government been able to press ahead with the Agreement in 2015 and 2016 there is a chance that the legacy bodies it envisaged might well be up and running by now … and in ways that commanded broad community consensus.

Instead, converting the paragraphs of an Agreement into complex draft legislation became a tortuous exercise.
So much so, in fact, that it was I who suggested in 2016 that we put the proposals to public consultation … never imagining that it would be the middle of 2018 before that happened.

And during the intervening period the debate, climate of opinion and the Parliamentary arithmetic at Westminster have all shifted significantly.

To be clear I do not support a Statute of Limitations for members of the Armed Forces.

Leaving aside the legal issues it raises I believe that such an approach would undermine everything that we sought to uphold during the troubles … and be the biggest propaganda coup we could give to those who want to re-write history and legitimise terrorism.

And I do not believe that an effective amnesty … or drawing a line in the sand … that covers everyone involved in the troubles would be acceptable here.

At the same time it is clearly unfair that the repeated reinvestigation of cases involving the security forces on the basis of anything but compelling new evidence cannot be fair.

I’m afraid I don’t have the answer … but as things stand I see little prospect of bringing forward anything that will pass through Parliament while being acceptable here.
Though, of course, given that all of the bodies outlined in the Stormont House Agreement would operate within the devolved sphere … and indeed would require a legislative consent motion at Stormont … there would be nothing to prevent a restored Executive legislating for them if it so desired.

And that brings me to my very final point.

It is my sincere hope that the current political talks can lead to an early restoration of devolved government.

Two and a half years without a functioning Executive and Assembly has been far too long. Northern Ireland needs local ministers, taking local decisions accountable to local people.

The political institutions … the Executive, Assembly, North-South Ministerial Council and associated bodies … were all key and interlocking parts of the historic 1998 Agreement.
And I believe that Northern Ireland … and the Union … are stronger with them in place.
PAGE  
1

